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QUESTIONS PRESENTED 


Did the trial court err in failin3 to order a bifureated 


trial after imposinz an unwanted insanity defense upon appel- 


| 
lant, when a defense on the issue of whether appellant com 


, dence presented on the insanity defense? 


| 2e 


, Statutory rizht under 138 U.S.C. §3005 to have two lawyers ap- 
| 


pointed for his defense? 


3. 


| mitted the act charzed was effectively foreclosed by the evi- 


Did the trial court err in not advisin3 appellant of his 


Did appellant receive effective assistance; 


(a) When counsel did not move to suppress evidence | 


obtained in violation of appellant's rights: 


(b) When counsel did not object to the receipt of | 


| 
prejudicial and inadmissible evidence; and | 
| 


(c) When counsel, who had staked all on an insanity 


defense, neither permitted nor proposed an in-| 
I 


struction to assure the jury that a finding of | 

not guilty by reason of insanity would not result 
| 

in appellant's immediate release from custody? | 


ops 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
ERNEST W. HARRIED, 
Appellant, 
Vv. : No. 
UNITED STATES OF AMERICA, 


Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


Appellant appeals from a judgment of conviction in the 
United States District Court for the District of Columbia 
following a trial by jury on a charge of murder in the first 


degree in violation of 22 D. C, Code §2401. 


On June 16, 1966 the jury found him guilty and recom- 


mended life imprisonment, and on June 24, 1966 that sentence 


was imposed by the Court. On June 28, 1966, appellant filed 


~~ Py Ps _ 
i in this Court a pro se "Petition for Writ of Mandamus or, 


T 
| 
| 
| 
' 
| 
| 
| 
| 
| 
| 
| 
| 


Alternatively, for a Writ of Habeas Corpus, In Forma Pauperis" 
invoking the Court's jurisdiction under "28 U.S.C. Sec.-1651(2), 
| of the Judicial Code to grant relief in aid of its own juris- 
diction and 28 U.S.C. Sections 2241-2242-2243-2244- and 2245." 
On July 13, 1966 that petition was transmitted to the dis- 
trict court with instructions to treat it as a timely filed 


application to appeal jn forma pauperis. On July 19, 1966 the 
| 
application was granted by the district court. 


On July 29, 1966 appellant filed in the district 
| court a pro se "Motion to Vacate Judgment and Set Aside 
Sentence and Writ of Habeas Corpus--Ad Testificandum" in- 
voking the Court's jurisdiction pursuant to 28 U.S.C. §2255 
in addition to the sections set forth above. The motion ‘ie 
denied by the district court on July 29, 1966. Appellant 
then filed an application for leave to proceed on appeal in 
forma pauperis which was denied by the district court on 
' August 18, 1966. On September 6, 1966 appellant filed a 
petition in this Court for leave to appeal in forma pauperis 


from the district court's denial of the §2255 motion. On 


a le 


October 10, 1966 this Court entered an order denying that 
petition without prejudice to raising the same issues on 


direct appeal in this case. 


The record on appeal was docketed on August 3, 1966 
and a supplemental record consisting of the transcript was 
docketed on March 29, 1967. Present counsel was appointed 


by this Court on November 1, 1966. 


The jurisdiction of this Court is founded on the Act 


of June 25, 1948, c. 646, 62 Stat. 929, 28 U.S.C. §1291. 
STATEMENT OF THE CASE 
A. The Events Prior to Arrest 


At or about 5:53 p.m. on June 10, 1965 the appellant, 
Ernest William Harried, was arrested, taken before a United 


States Commissioner and charged with the premeditated murder 


of Zachary Catlett, age six (Record of Proceeding before the 
1 


Commissioner). 


1/ This document will be hereinafter referred to as "R.P. 
ity 


2346 


Earlier that afternoon, at about 12:30 p.m., two trash 
collectors found the body of a Negro boy stuffed in 2 blue 
denim bag which had been placed in a trash can (R.P. Comm, ; 

| 


MPD Offense Report). Police officers arrived on the scene 


at 12:44 p.m. (Tr. 79), removed the victim's body from the 


bag, and observed that it had been trussed about the neck, 
arms and legs with rope and a metai hook and that the mouth 
| 


had been gagged with adhesive tape (Affidavit Relative to] 
| 2/ 


Request for a United States Commissioner's Search Warrant). 


One of the officers then removed the victim's shoes and 


placed them in a plastic bag (R.P. Comm.). 


Meanwhile, appellant, who was a friend of Zachary 


Catlett's mother, acting at the mother's behest called the 


| 
Missing Persons Bureau to report that Zachary was missing 
(Tr. 263). | 


Shortly thereafter appellant was met by a police 


detective and asked if he would come to identify the body 


found in the trash can (R.P. Comm.). This request may have 
| 


| 
27 This document will be hereinafter referred to as "Aff't 


for Warrant." 


ay ae 


indicated that eppellant was already under suspicion, for the 
MPD Offense Report states that the oly wes identified as that 

of Zechary Catlets by his cousin, Anthcny Driver, and while 
ariving appellant tc the scene, the detective said to appellant: 
MYou kmow the dbcy'4 dead, don't you?" and then asked if appellant 
hal ever been arrested for sexual assault (Tr. 322-323). Upon 
seeing the body, appellant reportedly exclaimed: ‘Where are 

his shoes?" Since the shoes had deen removed by the police, 

this remark essuredly Sinzled cut appellant as the suspect 

(R.P. Comm.; Tr. 513; The Evening Star, June 11, 1555, p. A-1). 


It was now sometime >efore 1:25 p.m. (Aff't for Warrent). 


Appellant wes then driven to the cffices cf the Homi- 
cide Squad purportedly to console the boy's mother (Tr. 253- 


254, 520-526; R.P. Comm.). Hewever, while at the Homicide 


Squad Office, appellant was interrozated (Tr. 520; R.P. Comm.) 


ana confronted and identified oy a witness who said that she 
had seen him carrying ‘a bag similar to the one in which the 
body had Deen found (Tr. 55-57). Appellant finally confessed 
the crime to both the police and the doy's mother (R.P. Comn.), 


‘ut neither confession was intrceduced at the trial. 
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At or about 5:53 p.m. appellant was arrested and 


brought before the United States Commissioner (R.P. Comm, 
B. The Search and Seizure 


At 3:45 p.m., while appellant was being interrogated 
at the Homicide Squad Office, other detectives went to the 
house in which he resided and knocked on the front door. | Re- 
ceiving no answer they entered and walked through the side 
yard where they observed a Johnson & Johnson, two-inch ad 


hesive tape container, the same size tape with which the | 
Catlett boy had been gagged. They then proceeded to a redex 
basement door and "when starting to knock, observed the door 
slightly ajar." They called through the open door but re 
ceived no answer. They then "looked through the open door 
and observed what appeared to be blcod stains on the floor [and] 


| 
* * * a metal hook * * * identical to the one that had been 


used to bound [sic] the decedent's legs."" They also observed 


"crushed cookies," investigation having "determined thet 
decedent was carrying cookies when he left home for schoo 


(Af£'t for Warrant). 


Ostensibly relying on what they had seen during this 
exémineticn of the premises and the report of the decedent's 
cousin that decedent had last been seen talking to appellant 
in the front yard of appellant's residence (Aff't for Warrant), 
the police sought and received a search warrant. The warrant 
authorized a search of tthe "entire premises including front, 
rear and side yards" and seizure of the "adhesive container, 
cookies, a metal hook, cardboard appearing to be blood stained 
and any other instrumentalities of the crime'’ (Search Warrant). 
According to the records cf the United States Commissioner, 


the warrant issued at 5:25 p.m. 


The only evidence as to the time of re-entry was given 
by appellant's landlady who eccompanied the police. According 
te her testimony, entrance "was near 5:00 o'clock in the even- 
ing" (Tr. 127). ; The officers searched the yard where they 
seized and took fingerprints from the tape container; the 


garage where they seized two pieces of cardboard and a metal 


hook; the recreation room where they seized two pairs of 


3/ The return states that the warrant was executed at 6:10 
pem. without specifying whether this was the time of entry or 
the time of completion of the search. 


ey bee 


scissors and strips of adhesive tape; and appellant's bedroom 


where they seized a bed sheet. These items were subsequently 
| 


introduced at the trial. Also seized but not offered at trial 
| 
were a skid chain, cockies, two butcher knives, a pair of 


jockey shorts, a tee shirt and a green and white shirt (Return 


~ 


on Warrant). 


C. Proceedings Before the Commissioner 


Sometime after 5:53 p.m. the Commissioner informed| a - 
pellant of the complaint and of his right to have a preliminary 
hearing and to retain counsel. He was further advised that he 
was not required to make a statement. When told that chal dear 
Aid Agency would be contacted if he was without funds to employ 
counsel, appellant stated that "a lawyer could not do him| any 
good" and inquired if he could have the hearing now withdut 
counsel. However, the Government requested a continuance |"to 


bring in [a] necessary witness" ond the hearing was scheduled 


for June 15th (R.P. Comm.), | 
| 
| 
At the hearing on June 15, 1965, Octave Bigoness ap 


peared as retained counsel for appellant. The Government | 
| 


Sse 


alled a single witness, Detective Coppage, who testified to 
the finding of the body, appellant's remark about the missing 
shoes, the ccroner's opiniconas to cause cf death, the finding 


cf "certain evidence" at appellant's housc, appellant's arrest, 


4/ 


and appellent's confession (R.P. Comm.).— 


The Commissicner foun3l probable cause and ordered ap- 
pellant held without >Dond to answer in the United States 


District Court. 


D. Indictment, Arraignment and Mental Examinations 


Appellant was indicted for first degree murder on 
July 25, 1965 and arraigned on that indictment on July 30, 
1965. On the orraignment «= plea of not guilty was entered 
and on defense counsel's motion for mental examination, ap- 
pellant was committed tc St. Elizaoeths fcr sixty days of 
observation. On September 30, 1965 the period of observa- 
tion at St. Elizabeths Hospital was extended for an addi- 


tional thirty days. 


4] The preliminary hearing wes reported by 
reporter, On inquiry by present ccunsel i 
that transcript was not ordered. 


Peover 


On October 25, 1965, Dr. David W. Harris, Acting 
Superintendent of St. Elizabeths Hospital, reported to the 
court that appellant wes competent to stand trial and to 
properly assist in the preparation of his defense. The re 


port made no finding as to whether appellant had been suffer- 


ing from a mental disease or defect on or about June 10, | 
1965 although the ccurt's order of commitment had requested 
an opinion thereon. On November 16, 1965 without objection 
| 


by appellant or his counsel, the district court entered an 


order finding appellant competent to stand trial. 


On May 2, 1965 appellant's counsel moved for anothe 


mental examination by Dr. Irving L. Berman cf the Legal 


Psychiatric Division of the Department cf Health of the Di 


trict of Columbic., This motion was zranted and on May 16, 
1966 Dr. Berman reported to the court that appellant was 
competent to stand trial, but that in his opinicn, oppella 
had been "suffering from a mental disease’ on June 10, 196 
and "the alleged criminal act was the product cf his menta 


condition." 


£. The Trial 


The trial vegan on June 13, 1966 before Judge Keech 
and a j resecution's first witness was Robert Driver, 
a schoolmate and ccusin of = decedent. He testified that 


at about 8:30 a.m. on June 1965, while he was passing ap- 


pellant's residence cn his to schcol, appellant asked 


him: ‘Where was Zachary?" (Tr. 32-33). This testimcny was 
ecrroborated by Anthcny Driver, Robert's ten-year old brother 
(Tr. 43). Lorain Driver, who was alsc ten (nine when the 
crime was committed), testified that she and the decedent had 
left home together and that the decedent was carrying two 
cookies and wearin3 a checked shirt, black pants and black 
shoes (Tr. 51). She stated that appellant called to her and 
the decedent as they passed his house sometime after 9:00 in 
the mcerning, that decedent stopped tc talk to appellant, but 
that since she was late for school, she hurried on by her- 


self (Tr. 53-55). 


The next witness was Judy Thomas, who testified that 


at about 10:10 a.m. while she was waiting for a bus, she saw 


| 
bol 


y 
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appellant coming out cf his house carrying a "full" bag over 
| 
his shoulder. She identified the baz in which decedent's) 


body had been found to be like the baz carried by appellant 
| 
(Tr. 63-65; Gov't. Ex. 1). James Thomas, cne of the trash 


collectors, then testified that he found the body in a baz 


which locked "just like" Government Exhibit 1 (Tr. 72-73) | 


Grimsley Lewis, his co-worker, corroborated Thomas' testimony. 


: 


Private Ronald F. Day of the Metropolitan Police Department 
testified that he was the first police officer to arrive at.the 
scene and through his testimony foundation was laid for the 
later offer of six photozraphs of the corpse (Tr. 78-81; 

Gov't. Exs. 2-7). The next witness, Vivian Fauntleroy, testi- 
fied that while washing dishes sometime between 10:00 and 
11:00 a.m. she had seen a bag resemblin3z Government's Ex- 
hibit 1 through her window (Tr. 82-84). The next er 


Irene Nelson, told of having identified the body of Zachary 


Catlett at the morgue and testified that the photographs, | 
Government Exhibits 2 through 7, were of Zachary Catlett 


(Tr. 85-86). 


Appellant's fingerprint card was received in evidence 
(Tr. 88-89; Gov't, Ex. 28). Detective Coppage of the Homicide 
Squad then testified that he had examined the body of Zachary 
Catlett and had found the body fully clothed, bound with ropes 
and hooks, wrapped in burlep, and gazgzed with adhesive tape 
across the face and under the victim's tonzue (Tr. 94). He 
identified Government Exhibit 1 as the daz in which the body 
was found and the baz was received in evidence (Tr. 96). 
Photographs cf the daz with the feet of the victim protruding 


were then identified and received in evidence without objec- 


tion (Tr. 97; Gov't. Exs. 3 cn! 9). Detective Coppaze proceeded 


to identify the burlap in which the body had been wrapped and 
the rope and metal hook with which it had been bound and they 
were received in evidence (Tr. 99, 101-102; Gov't. Ex. 10-A 
and 11-4). The clothing which decedent was wearing at the 
time his body was found was then identified and received as 
was the adhesive tape with which he was zazzcd (Tr. 102, 


105; Gov't. Exs. 12-A, 13 and 14-A). 


The next witness, Elsie Brown, testified that she was 


the housekeeper at 4600-4th Street, N. W. and that appellant 
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had rented a room there early in 1965 (Tr. 114-115). She) 
further testified that appellant and Lillian Catlett, the; vic- 


tim's mother, who lived at 4326-4th Street, N. W., had become 
| 
friendly a month or so after he moved inte the neighborhood 
and that they had seen each other "pretty regularly" (rr. 
116). She identified Government Exhibit 1 as a laundry bag 


that had been in her house, stating that she wes able to | 
| 


recognize that baz because she had spilled "Chlorox on it) 


and it had rotted and there were holes near the bottom of! the 
1 


sack" (Tr. 117). She also identified the rope and hook, Gov- 


| 
ernment Exhibit 11-A, as dbcing "like" a rope and hock in the 
| 


garage of her house (Tr. 123). She also testified that she 


| 
had accompanied the police officers during their search of the 
| 
premises and that they had arrived at the house at about 5:00 
| 
| 


in the evening (Tr. 123-127). 


| 
Detective Preston of the Homicide Squad testified that 
| 


he had obtaincd a search warrant for the premises of 4600) 
| 


4th Street, N. W. at sometime around 4:00 or 4:30 p.m. (Tr. 
| 

128). He described his search and identified a two-inch ad- 
| 


hesive tape container as having been found in the side yard 
P 38 yay 


| 
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(| 
| 


of the premises (Tr. 129-131; Gov't. Ex. 15). He told of 
finding blocd stained cardboard on the flcor of the garaze. 
The cardboard as well as photozraphs cf the cardboard showing 
their pcsition on the 3araze flocr wore offered and received 
in evidence without cbjection (Tr. 134-135; Gov't. Exs. 16-21). 
The photographs (Gcv't. Exs. 18-21) were then exhibited tc the 
jury (Tr. 137). Detective Preston then identified two pairs 
of scissors as having been found in the recreation rocm and 
they were also offered and received without objection (Tr. 
138; Gov't. Exs. 22 and 22-a). A metal hock, similar in ap- 
pearance to the one in which decedent's body had been beund, 
was then identified as having been found on the floor cf the 


garage, and without objection, was admitted in evidence 


(Tr. 139; Gov't. Ex. 23). A strip of adhesive tape, which 


had been remcved from a wall of the recreation room, was then 
received, without cbjcction, as Government Exhibit 24 (Tr. 

140). The next exhibit, also received without objection, was 

2 ded sheet from appellant's bed (Tr. 141; Gov't. Ex. 25-A). 
Defense counsel then cross-examined the witness and established 


that there were neither fingerprints nor blood on either pair 


of scissors and that there was no indication that either had 


been used to cut tape (Tr. 147). 
| 


The next witness for the Government was the Deputy’ 
Coroner who testified that the body bore a "stab wound" in 
the neck such as that that would have been caused by "narrow- 
type instrument * * * consistent with a pair of scissors * * * 


more so than a butcher knife" (Tr. 153). The Deputy Coroner 
| 


also testified that a rope had been tightly bound about the 


victim's neck and that both the rope and the stab wound had 
interfered with the supply of air causing strangulation (tr. 


154). A semple of hair from the victim's head and a test) tube 


of his blood were then received as Government Exhibits 26! and 


27 (Tr. 155-158). Photographs of the corpse, Government Ex- 


hibits 2 through 7, were then admitted without objection and 


shown to the jury (Tr. 159). 


The next Government witness was Private John H. Barnard, a 
fingerprint expert, who testified that he had lifted a latent 


fingerprint from the core of the Johnson & Johnson adhesive tape 
container found in the side yard of "4800 -3rd Street, Northwest 
[sic]" (Tr. 162-163), had compared it with fingerprints recorded 


216%5 


on appellant's fingerprint card, and had no doubt that the 
fingerprints matched (Tr. 160-175). On cross-examination he 
testified that depending upon conditions, a latent print can 


remain on en object indefinitely (Tr. 175). 


On the second day of trial the Government called Paul 
M. Stombaugh, a Federal Bureau of Investigation expert in 


hair and fiber examination. He testified that the sheet re- 


moved from appellant's bed bore fibers from the shirt worn by 


Zachary Catlett (Tr. 192-193) and that hairs found on the 
sheet were found tc have identical individual microscopic 
characteristics to the hair semple cbtained from the head of 
Zachary Catlett (Tr. 195). He concluded that the hair frag- 
ments either came from the head of Zachary Catlett or from 
another member of the Negro race whose head hairs possess the 
identical individual microscopic characteristics (Tr. 195). 
Comparing the adhesive tape found about the mouth of Zachary 
Catlett with the adhesive tape strip found in the recreation 
room of appellant's residence, Mr. Stombaugh stated that both 
semples had the same number of warp. and filling yarns and 


"could have come from the same roll of tape" (Tr. 196-197). 


ee ey fae 
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| 
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He also testified that the piece of tape found in the recrea- 

| 
tion room was not an adjoining picce to the adhesive tape | 
wound about the victim's nouth (Tr. 197). On cross-examination 


he testified that if adhesive tape is cut by scissors one | 


would ordinarily find microscopic traces of adhesive and water- 


proofing agent on the scissors' shearing edge (Tr. 200); that 
| 


the two tape samples might possibly have come from two diffor- 
| 

ent spools (Tr. 205); and that human hair does not have enough 

individual microscopic characteristics for one to say posi- 


tively beyond any doubt that it came from a particular person 


| 
(Tr. 212). The next witness, Joseph S$. Lockman, a finger- 


| 
print examiner employed by the Federal Bureau of Investigation, 
| 


testified that the strip of adhesive found in the recreation 
| 


| 
room of appellant's residence bore appellant's thumb print! 


(Tx. 218). BP. R. Bidez, a Federal Bureau of Investigation. 


specialist in the cxamination and identification of blood 


| 
and other body fluids, testified that the decedent had type 


"a' blood and that type 'A' blood stains had been found on| 
| 
the cardboard in the zaraze of appellant's residence (Tr. 231- 


233). On cross-exemination he stated that approximately 40% 
| 


of the populace have type 'A' blood (Tr. 233). 


| 
| 
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The Government then called Edwin Brown, Zachary 
Catlett's uncle, and a resident of 4600-4th Street, N. W. 
(Tr. 236). He testified that at about 9:30 a.m. on June 10, 
1965 he, appellant, and another boarder were having coffee 
in the kitchen when Harried inquired as to the whereabouts 
of the witness's three children. Upon being told one of them 
was in the basement, Harried asked why and was informed that 
the child was getting a toy. The witness testified that Harried 
then positioned himself at the top of the basement stairs until 


the boy returned (Tr. 241-242). 


Elsie Brown was then recalled and testified that 


althouzh she had washed Zachary Catlett's clothing, she at 


no time had washed his' shirt and appellant's bedsheet together 
(Tr. 246). She further testified that Zachary had visited 
appellant's bedroom severcl months prior to his death, but had 


been wearing a white shirt (Tr. 247). 


Lillian Catlett then testified that she had met ap- 
pellant, had begun to go out with him (Tr. 251-252), and had 


told him that her children were the most important things in 


her life (Tr. 256). She said that he accused her of going 
out with others and threatened her (Tr. 254-256). She re- 
lated the events of June 8, 1955 when appellant came at her 
with a knife, and of June 9, 1965 when he choked her (rr. 257- 
258). She said that her son left for school shortly befdre 
9:00 a.m. on the morning of June 10th (Tr. 260); that eppel- 
lant arrived at her apartment between 10:30 and 11:00 ant. 


| 
and spent the rest of the morning there (Tr. 261); that ap- 


| 
pellant later observed that Zachary had not come home for 
lunch; that appellant went to the school with her to Look 
for Zachary; and that not finding him there, appellant re- 


ported the matter to the Missing Perscns Bureau (Tr. 261-253). 
| 


She then testified that appellant "wanted to 20" to 
| 


police headquarters with her to comfort her (Tr. 264). A 
| 


letter postmarked June 10, 1965 from appellant to the witness 
| 
| 
was then received in evidence. It read in part: "I am in- 
sane with jealousy. * * * I hate tc be revenzeful or spite- 


ful, But, nevertheless it scems like the end for me. But 


who cares?" (Tr. 266-267; Gov't. Ex. 32). The Government 


rested. | 


Defense counsel advised the court that he thought to 
"inject a question of insanity” but that cppellant had ob- 
jected in writing to the raising of that defense (Tr. 275-277, 
283-285). The court ruled, however, that "with the filing 
of infcormaticn to the effect that on examination this man has 
been found by one psychictrist at least to be suffering from 
mental disease, it will be my purpose to see that that is 


presented to the jury” (Tr. 285-285). 


The appellant then took the stand, and gave his version 
of the events of the morning of Jume 10th. He testified that 
he had seen the Catlett boy, had talked te him about being 
late for school, and had seen him head in the direction of 


the schocl (Tr. 294-295). His recounting of the rest of the 


morning's events did not significantly differ from that given 


>‘y Lillian Catlett. He admitted that he had choked Mrs. Cat- 
lett, but said that he did not know end was never told "how 
severe it was" (Tr. 298). Appellant denied that he had ~ 
threatened her with a knife (Tr. 300). He said that his let- 
ter was meant to be a "Dear John letter" because he and 


\ 


Mrs. Catlett were having "trouble with each cther" (Tr. 300-301). 


a OU 


He stated that he had used the adhesive tape twice, once to 
| 
bandage his own hand and once to bandage the arm of a boy 


named Roderick Hunter (Tr. 302-303). He denied that he had 


| 
On the third day cf trial Dr. Irving L. Berman, Staff 


anything to do with the killing of Zachary Catlett. 


Psychiatrist with the Legal Psychiatric Service Division bs 
the District of Columbia Health Department, appeared on ioe 
pellant's behalf and testified that on or about June 10, 1965 
appellant was suffering from a mental disease and that the act 
charged was the product of that disease (Tr. 381). | 
| 

Dr. Berman said that he had first seen appellant in 
December 1962 when appellant was referred to his clinic in 
connection with his conviction on an assault charge. He tod 
the jury that appellant had been found guilty of ene 
fully beating" his eleven-month old infant and stated thet 
the baby had been previously hospitalized for the same reason 
(Tr. 365). Dr. Berman also related appellant's history of 


having assaulted other children (Tr. 377-378, 476). He 


testified that he had found appellant to "be a very dis- 


| 

| 

| 
turbed young man who is very close to being psychotic and|no 


a 


doubt had, on occasicn gone cover intc psychosis .. . very 


" He had recommended 


impulsive and potentially danzercus,. 
treatment on an in-patient basis in 1962 (Tr. 369). He ex- 

amined appellant again in 1965 and concluded that he was suf- 
fering from schizophrenia (Tr. 375). He characterized appel- 


lant as a "very explcsive, dangerous man * * * from whon 


society needs protecticn" (Tr. 380). 


On cross-examination the Government attempted to show 
that Dr. Berman was relatively unqualified in the criminal 
area since he dealt primarily with middle class people with 


college degrees (Tr. 390) and had testified in criminal cases 


on no more than five occasions between 1960 and 1965 (Tr. 403). 


The defense then presented Henry Summers, appellant's 
cousin, who testified that appellant had assaulted and injured 
chiléren on several cecasions (Tr. 487-488, 491-492), and had 
attempted to strangle 4 young woman (Tr. 492-493). On cross- 
examination he stated that as far as he knew, appellant was 


cf sound mind (Tr. 501). 


The Government called Drs. Mauris M. Platkin and David 


J. Owens of St. Zlizabeths Hospital in rebuttal. Dr. Platkin 
testified that based on in-hospital cbservations and psychor 
| 


i 
lozical tests, it was his conclusion that appellant was with- 
cut mental disease or defect when the crime was committed 
(Tr. 545). He opined that a 1962 analysis would be "of very 

| 


limited value" in determining whether or not a man is mentelly 
| 


ill on June 10, 1965 (Tr. 547). On cross-cxamination, Dr.) Plat- 
| 


kin conceded that he had not examined appellant until the staff 
conference, at which time he saw him for "exactly one lacie 
(Tr. 551). When defense counsel showed him the pictures of 
the corpse (Gov't. Exs. 2-7) and asked: "[D]o you think thet 


the victimizing of an innocent child as is shown in these pic- 


| 


tures is the work cf a normal, sane man?", Dr. Pletkin re- 
plied: "{NJot every unusual act, no mattcr how atrocious it 


may be, is necessarily the product of a mentally ill person" 


| 
| 


(Tr. 553). | 
| 
Dr. Owens also testified that in his opinion appellant 


| 
did not have a mental illness on June 10, 1955 (Tr. 500). | On 


cross-examination he stated that he did not observe appellant 


wi Dine 


| 
i 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


prior to the staff conference in which three cther doctors 
participated (Tr. 60%). At the close of the trial, the Gov- 
ernment formulated and proposed an instructicn dealing with 


y 


the questicn cf whether appellant would be ecmmitted if found 


not guilty by reason of insanity (see p. 58, ftn. 11, supra). 


Defense counsel cbiected, offered no alternative instruction 
3 > 


end no such instruction was 3iven. 


After closin.; arguments of counsel, the trial judge 

cherged the jury (Tr. 464-682), and at 4:00 p.m. on June 15, 

it retired to its deliberations. At about 5:13 p.m., the 

returned tc ask the ccurt whether life imprisonment would 

without parole. The court answered that under the stat- 
ute, 2 person sentenced to life imprisonment would be eligible 
for parole after twenty ycars (Tr. 662). At 9:32 p.m. the jury 
returmed with the verdict of guilty with 2 recommendation of 
life imprisonment (Tr.| 683-684). On June 24, 1966 appellant 


was sentenced to life imprisonment (Tr. 336-5387). 


._¥F, The Post-Trial Pro Se Motion for Acquittal 


On June 20, 1955 appellant attempted to file a pro se 
"Motion for Judement of Acquittal'. The mction was received 
by the Clerk on Junc 22, 1966 two days before appellant wes 
sentenced. Appellant charged, inter alia, that he had besh 
prejudiced by the insanity defense, He also claimed that 
prior to trial he: “Asked defense counsel to file a notion 
to suppress all oral testimony and tangible evidence obtained 
by the Government in violation of (his) rights under the Fourth 
Amendment of the Federal Constitution", but that his counsel 
had replied: "It will do you no good" (Motion p. 7). Appel- 
lant stated that he had been denied effective assistance of 
counsel and a fair trial (Motion pp. 8-10), and asked bhae 


counsel other than Octave Bigoness be appointed to represent 


hin at the hearing on the motion (Motion p. 11). 


| 
| 


Appellant's motion for a judgment of acquittal was | 
returned to him on June 25, 1955 with a letter from the Clerk 


of the District Court advising that the motion was returned 


i 
| 


, All 
"for the reason that Chief Judge Matthew F. McGuire has di 


rected that motions of any kind, when the movant has an 
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attorney of record, must be directec to the Court through 


ecunsel." 


Appellant then filed a "Petiticn For a Writ of Mandanus 


cr, Alternatively, for a Writ cf Habeas Ccrpus, In Forma 


Pauperis" in this Court, seeking relicf from the district 
court's refusel tc consider his motion for judgment of ac- 
quittal, This Court ordered that the petition be transmitted 
tc the district court with instructions to treat it as a 
timely filed application to proceed on appeal without pre- 
payment cf costs. The district court granted the application 
on July 19, 1966. 


CONSTITUTIONAL, STATUTORY 
PROVISIONS, AND RULES INVOLVED 


ee ee 


United States Constitution, Fourth Amendment, provides: 


‘The right of the people to be secure in their 
persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be vio- 
lated, and no Warrants shall issue, tut upon probable 
cause, supported by Oath or affirmation, end particu- 
larly describing the place to be searched, and the 
persons or things to be seized." 


United States Constitut-on, Sixth Amendment, provides: 


“In ell criminal prosecutions, the accused shall 
enjoy the right * * * to have the Assistance of Counsel 


for his defense." 


1é U.S.C. §3005 provides: 
“Whoever is indicted for treason or other capital 
erime shall be cllowed to meke his full defense by) 
counsel learned in the law; end the court before which 
he is tried or some judge thereof, shell immediately, 
upon his request, assign to him such counsel, not ¢x- 
ceeding two, cs he may desire * * *,* 


| 

| 

| 
22 D.C. Code §2401 provides: 


“Whoever, being of sound memory end discretion, 
kills another purposely, either of deliberate end pre- 
meditated malice or by means of poison, or in perpe- 
trating or attempting to perpetrate any offense pun- 
ishable by imprisonment in the penitentiary, or without 
purpose to do so kills another in perpetrating or at- 
tempting to perpetrate eny erson, as defined in section 
22-401 or 22-402, rape, meyhem, robbery, or kidnapping, 
or in perpetrcting or attempting to perpetrate any 
housebrecking while armed with or using <« dengerous 


weapon, is guilty of murder in the first degree." | 


24 D.C. Code §301(4) provides: 


“Jf any person tried upon ean indictment or in- 
formation for en offense, or tried in the juvenile | 
court of the District cf Columbia for an offense, ils 
acquitted solely on the ground thet he was insene at 
the time of its commission, the court shell crder such 
person to be confined in a hospital fcr the mentally 
zB Be 


ee | 
| 


Federal Rule of Criminal Procedure 41(e)(3) provides: 


“A person ‘aggrieved by an unlewful search and 
seizure may move the district court for the district 
in which the property was seized for the return of the 
property and to suppress for the usc as evidence any- 
thing sc obtained on the ground thet * * * (3) the 
property seized is not that described in the warrant 
xe eM 


STATEMENT OF POINTS 


I. The trial court imposed an unwanted insanity defense 
y 


upon appellant without protecting appellant from the con- 


sequential prejudice of that defense. 


With respect to Point I, appellant desires the Court 
to read the following pages of the Reporter's Transcript of 
Proceedings: pp. 224-225, 355, 377-37, 300, 452, 475, 479- 


4c1, 5£2-583. 


II. Appellant was not advised of his right to have two 


lewyers. 


III. 4ppellant did not receive effective assistence of 


counsel. 


With respect to Point III, appellant desires the Court 
tc read the following: Defendant's Pro Se Motion for Judgment 
of Acquittel, p. 7; Affidavit in Support of Application for a 
Search Warrent; Search Warrant; Record of Proceedings Bethe 
United States Commissioner; Reporter's Transcript of Proceedings: 
vee 127, 130-134, 13%, 135-142, 147-145, 150-155, 159-150), 193, 


127, 205, 203, 521-527, 24-425, 552; Gvernnent's Exhibits 


a Ms 2 


SUMMARY OF ARGUMENT 
if 


I 


| 
4 trial court may impcse en unwanted insanity defense 
y F y | 


upon 2 defendant in a criminal trial (Qverholser v. Lynch, 
109 U.S. Lpp. D.C. 404, 288 F. 2d 388 (1961), reversed Bh 

other grounds, 369 U.S. 705 (1962); Cross v. United States, 
122 U.S. App. D.C. 380, 354 F. 2d 512 (1965)), but if it | 


does, it should at least consider, sua sponte, the need for 
| 

2 bifurected trial. Bifurcation is cppropriate where: (1) the 
| 

insanity defense is substantial, and (2) the evidence required 
| 


to establish the insanity defense would prejudice other de- 


fenses if introduced in a unitary trial. Holmes v. United 
| 
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es, 124 U.S, App. D.C. ----, 363 F.2d 231 (May 16, 1955). 


In the instant case, there was a pricri recojniticn cf the 
susstantiality of appellant's insanity defense when the trial 
ecurt ruled that it would De presented notwithstandin3Z eppel- 
lent's objection. As tc prejudice, psychiatric testimony and 
questions dy defense ecunsel ccnvincin3ly fortified the Gcv- 
ernment's case and effectively foreclosed a fair trial on the 
merits. This is a case which required the trial court to 
avoid the overwhelming prejudice of the impcsed insanity de- 
fense, and the court's failure to order bifurcation, standin, 


alcne, is sufficient reason to zrant appellant a2 new trial. 


Ir 


Prejudice will oc presume] when a person charzed with 2 
capital crime is nct advised of his rizht under 16 U.S.C. §3005 
to have two counsel assiyzned to assist in his defense. Smith v. 
United States, 122 U.S. App. D.C. 300, 353 F.24 83d (1955), cert. 
dJeniel, 384 U.S. $74 (1955). Althcoush the presumption of preju- 
dice may be overcome by a vigorous defense (353 F.2d, at 845), in 


the case at bar, ccunsel failed to provide a defense which would 


ee lee 


even approach the constitutional requirement of effective 
"Assistance cf Counsel.'' Giasser v. United States, 315 U.S. 
60 (1942); Dayton v. United States, 115 U.S. App. D.C. 341, 


319 F. 2d 742 (1963), cert. denied, 375 U.S. 947 (1963). 


Under these circumstances, the failure of the Commis- 
sioner and the trial court to advise appellant thet he was 
| 
| 


entitled to two lawyers was reversible error. 


TIt 


Defense counsel failed to render cffective assistance 
in at least three matericl respects. First, he failed td 
move to suppress illegally obtained evidence, although appel- 


lant asked him tc do so, and on the facts which were known 


and knowable, such 2 motion could have been brought. 


The sequence of events on the day of eppellant's dr- 

| 
rest point to the probability thet he was interrogated end 
then confessed to the crime as a result of police procedures 


which violated the principles enunciated in Mirande v. | 


Arizona, 384 U.S. 436 (1966); Escobedo v. Illinois, 378 U.S. 


32 - 


47& (1964); ene Mellory v. United States, 354 U.S. 449 (1957). 
Significently, cvidence cf the confessions w@s scrupulously 
evoided during trial, but there was 2 sufficient relationship 
between the illegel interrogation and the timing of the search 
to suggest that the evidence seized et appellant's residence 
was the fruit cf that; illegal interrogation. Silverthorne 
Lunber Co. v. United States, 251 U.S. 385 (1920). The records 
end testimony elso suggest thet the police entered end searched 
appellant's premises, ostensibly acting under c search war- 
rant, some twenty-five minutes before the search warrant wes 
issued. Moreover, the warrant itself was obtained on a show- 
ing of “probable cause" based upon what police officers had 
scen during a2 pricr unauthorized entry into the side yard of 


eppellent's residence and through a door which they reportedly 


found "slightly cjar''. Hair v. United States, 110 U.S. App. 


D.C. 153, 289 F. 2d 294 (1961). The sile yard was a protec- 
ted eree of the curtilage and the entry therein was illegal. 
Hobson v. United States, 226 F. 2d 890 (8 Cir., 1955). In 
addition, the menner in which the investigation was conducted, 


together with the claim thet incriminating evidence was spied 


S395 


through a slightly open door, should alone have produced 
ficient skepticism to warrant factual inquiry on a2 moticn 


suppress. 


Suppression would lie even if the warrant was lawfully 
obtained, for the warrant specifically described only fou 
of the fourteen items seized (Merron v. United States, 27 
U.S. 192), and few or none of the items were "instrumenta 
ties of the crime'’. The seizure thus violated the self- | 


limitations of the terms of the warrent and the principle! 


of Gouled v. United States, 225 U.S. 298 (1921). 


| 

| 

| 
Appellant also failed to receive effective assistance 


when counsel interposed no objection to the receipt at tr 

of six gruesome photographs of the corpse, four misleadin| 
| 

photographs of allegedly blood-socked cardboard, and two 


pairs of scissors which were neither connected with the c 


nor with appellant. | 


Finelly, although counsel staked all on the insani 
defense, he objected to the Government's version of an 


appropriate substitute for the "Lyles" charge; failed to | 


ahs 


to 


ir 


5 


li- 


ial 


& 


rime 


offer an alternate instruction; and let the jury essume that 
if they found appellant not guilty by reason of insanity, he 


could walk cut cf the courtroom, « free mean. 


All the circumstences considered, there is at least a 


“reasonable doubt" as tc whether appellant reeeived a« fair 


trial. He is, thercfore, entitled to 2 new one. Lollar v. 


United States, CADC, Appeal Nc. 20,300, decided Merch 20, 
1967. 
ARGUMENT 
I 
THE TRIAL COURT IMPOSED AN UNWANTED INSANITY 
DEFENSE UPON APPELLANT WITHOUT PROTECTING 
APPELLANT FROM THE CONSEQUENTIAL 
PREJUDICE OF THAT DEFENSE 
Appellant tricd his best to avoid an insanity defense. 

He prepared 2 written pro se cbjection end insisted that his 
counsel present it to the court (Tr. 284-205). Defense counsel 
Iso advised the ccurt: "[A]s directed by my client, he does 
not want me to interpose a plea of insanity" (Tr. Z84). None- 
theless, the trical judge ruled that since appellant "has been 


found by one psychiatrist at least to be suffering from mental 
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disease, it will be ny purpose to see that thet is presented 
to the jury" (Tr. 225), besing his ruling on the opinions of 
this Court in Wholen v. United States, 120 U.S. App. D.C, 331, 


346 F. 2d 812 (1965), cert. denied, 382 U.S. 862 (1965), jand 


Cross v. United States, 122 U.S. App. D.C. 380, 354 F. 2d 512 
| 


(1965) (Tr. 285). See also Overholser v. Lynch, 109 U.S, App. 


| 
D.C. 404, 288 F. 24d 388 (1961), reversed on other BrOunet 


369 U.S. 705 (1962). 


The court's order that an insanity defense would be 
| 
| 
presented over appellant's objecticn was undoubtedly proper, 
| 
but the triel judge overlooked the recommendaticn of this 
| 
| 


Court in Holmes v. United States, 124 U.S. App. D.¢c. ---4; 

363 F. 2d 281 (May 16, 1966): "that the District Court avoid 
the prejudice [of an insanity defense] by exercising its dis- 
cretion to first submit to the jury issues raised by the not 
guilty plea before the introduction of evidence of insanity." 
Relevant considerations upon 2 request for bifurcation were 
said to be (1) "the substantiality of appellant's insanity 
defense" and (2) “its prejudicial effect on the other de+ 


| 
fenses" (363 F. 2d at 283). Both of these considerations 


ase s 


were present in the instant case. Since the trial court had 
ruled that the insanity defense would be presented notwith- 
stending appellant's sbjection, the conclusion of substan- 
ticlity hed already been made. And as to prejudice, this 

s a bizorre crime, presenting much more than the usual dan- 
ger that cppellant would be convicted by the very evidence 


ordered to be introduced on the insanity defense. 


There is nothing in the record to show thet bifurce- 
tion was even considered. Defense counsel did not suggest 
ito! and the trial court did not order it, sua sponte. We 
think this was error, for if the court was moved to protect 
appellant by exercising its discretion to rule that evidence 


would be adduced to prove insanity, the court was also re- 


quired tu obviate the prejudice thet this ruling produced. 


That prejudice resulted from the feilure to order 
bifurcation is undeniable. The Government's case against ap- 


pellant was entirely circumstanticl, but if at the close of 


Sf See Point 1il, infra, “Appellant Did Not Receive Effec- 
tive Assistance of Counsel." 
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the Government's case the jury entertained a reasonable doubt 


as to whether appellant did the deed, that doubt was fully 


dispelled by the evidence adduced on the insanity defense. 


defense, related the following history: 


from a report by Dr. Stammeyer, a psychologist et St. Eliza- 


beths: 


Dr. Berman, the psychiatrist who testified for the 


"The referral came to our clinic in connection with 
this man's conviction on an essault charge. * * *| 
He was found guilty of unmercifully beating his 
eleven-month old infant which beceme unconscious | 
and was operated on for 2 blood clot on the brain, 
* * * He said the child was his stepson and * * * 
the baby had previously been in a hospital for the 
same thing, nemely, a blood clot because of a beet- 
ing by hin" (Tr. 365). 


"He told me thet, when he was on probation in 1963, 

he was told that he hed slashed a baby's throat but 
not killed the baby. He end his uncle were dating 
two women and the woman that the defendant was da ting 
had lost interest in him and he was told that he had 
gone over to the lady's house when she was not there 
and her sister was there, and he had gone upstairg 
and he wes told that he had slashed the baby's throct" 


(Tr. 377-378). | 

i 
“He also reported cnother incident to me where he was 
charged with assault and attempt to commit cérnal | 
knowledge * * *"' (Tr. 378). 


Dr. Berman quoted the following language, inter alie, 


ae, ee 


"Mr, Herried [has a] history of assaulting end in- 
juring children end infants in the past and [2] rather, 
cold calloused manner in which he discussed them * * x" 
(Tr. 476). 


The following hypotheticals were put to Dr. Bermen by 


defense counsel: 


“TA]ssuming * * * that sometime before this event, the 
defendent wes going with another women and the sister 
is present in the house, there is e baby upstairs in 
the bed, 18 months old baby, and the witness comes in, 
is taken upstairs and the baby is laying on the bed 
bleeding with a broken bottle end with the shades of 
the windcw cut up and down and the witness stayed 
there until that cvening and the defendant, hearing a 
noise at the door -- and the defendant cuts the screen 
and comes in with ¢< large open kaife and stands there 
in amazement at seeing this witness. Does that con- 
firm your statement about the dangerous character of 
this man?" (Tr. 479). 


"On enother ocecasion, efter that, another female, 

the woman comes down the street and threatens to 

shoot him in the presence of this witness I have 

and in a moment cr two the defendant locks his hands 
around this woman's throat until she is limp, end 
finally his hands are disengaged and he is looking 

in vecuity in an abstract stare and is finally brought 
to his senses by the witness and does not remember 
enything abcut it. Would that further confirm your--" 
(Tr. 480). 


"Now, assuming thet on another occasion where the wit- 
ness 7oes with the defendant to e party and there is 


a 


a baby lying on the scfa as I understand it, and the 
mother of thet baby comes up and kisses the child) 
The mother leaves the room for 2 moment and the de- 
fendant slips over there snd does something to thd 
child and the child commences to cry. Does that ¢on- 
firm cr do you need thet confirmation?" (Tr. 481), 

| 

| 

| 


Dr. Berman quoted frem the report of the clinical 


psychologist who had administered tests to eppellant;: 


"During the interview I got the feeling that this| 
wes 2 man walking with a time bomb inside of him 
and thet he might well explode viclently at eny 
moment'' (Tr. 462). 


| 
! 
I 
When asked: "Would you say he is 2 walking time bomb, doctor?", 


Dr. Berman answered: 


"This is a very explosive, dangerous men who 
needs to be -- from whom Society needs protection, 
beeause under stress, he will undoubtedly commit 
similer acts" (Tr. 380). 


If this was not enough to convince the jury of ap- 
| 


pellant's culpebility, defense counsel's cross-examination 


of the Government's rebuttal witness must have put ony lin- 
gering doubt to rest. Ccution and hypotheticals thrown to 


the wind, defense counsel asked the following question: 


tae fact that he would kill ean innocent little child 
and it developed that previously he hac played with 
these chilcren end apparently loved these children 
all during his life in the premises, the fect that 

he should truss this child up like a beseball, put 
tape in his mouth, does not indicate to you any de- 
rangement?" (Tr, 582-583). 


This is c case which required “that the District Court 
requires 


avoid the prejudice [of en insenity defense by first submit- 
ting] to the jury issucs raised by the not guilty plea before 
the introduction cf evidence of insanity." Holmes v. United 
States, 124 U.S. App. D.C. ----, 363 F. 2d 21, 283 (1566). 
The foilure to order bifurcation, standing alone, is suffi- 


cient reason tc reverse the judgment of conviction. 
Il 


APPELLANT WAS NOT ADVISED OF HIS 
RIGHT TO HAVE TWO LAWYERS 


Title 18, U.S.C. §3005 provides: 


Whoever is indicted for treason or other capi- 
tal crime shall be allowed to make his full defense 
by counsel learned in the lew; and the court before 
which he is tried or some judge thereof, shall im- 
mediately, upon his request, assign to hin such 
counsel, not exceeding two, as he may desire * * *," 


may le 


The record before the Commissioner shows that appel- 
lant was advised of a right to single counsel only, and et 
no stage of the proceedings does it appear that eppellant was 
advised of his right to have a second counsel. As this Court 


said in Smith v. United States, 122 U.S. App. D.C. 300, 353 


F. 2d 033, 045-846 (1965), cert. denied, 384 U.S. 974 (1966): 


“An accused's right to additionel counsel in a 
capital case should not, of course, be lost solely 
because of lack of awareness of its existence. 
Therefore the trial court should have advised [ap- 
pellant] of his rights under §3005. We presume 
prejudice from oes failure of the triel court to 
so inform him." & 


In Smith, the Court found that the presumption of 


ates : F ? | 
prejudice was "overcome by appointed counsel's vigorous 


defense of [cppellant's] rights" (353 F.2d at 846). In the 


6/ Appellant has stated by affidavit furnished to present 
counsel that at the outset of the trial he expressed dis+- 
satisfaction with his counsel and asked the court to apppint 

@ new one. Counsel has been unable to confirm this state- 
ment with the court reporter. Although dissatisfaction with 
counsel is not pertinent to the statutory right to have two 
lawyers (Smith v. United States, 122 U.S. App. D.C. 300, 353 
F. 2d 838, 845), a refused request for 2 new lawyer, may) be 
relevant on the question of prejudice. See Point III infra.~ 


case at ber, however, retained counsel's defenseZ/ cannot be 
characterized as "vigorous." In fact, as we shall show, coun- 
sel failed tc provide a defense which would even meet the con- 
stitutioncl requirement of cffective "Assistance of Counsel", 


Glasser v. United States, 315 U.S. 60, 71 (1942); Jones v. 


Huff, £0 U.S. App. D.C. 254, 152 F. 2d 14 (1945); Diggs v. 


Welch, €0 U.S. App. D.C. 5, 140 F. 2d 667 (1945), cert denied, 
325 U.S. 089; Dayton y. United States, 115 U.S. App. D.C. 341, 
319 F. 24 742 (1563), cert. denied, 375 U.S. 947 (1963). 


WW ub "defendant's [right to] effective representation by 
counsel [applies] whether the attorney is cne cf his own- 
choosing or court-appointed." Porter v. United States, 

298 F. 2d 461, 463 (5 Cir.,1962); Campbell v. United States, 
122 U.S. App. D.C. 143, 352 F. 2d 359 (1965); Loller v. 

United States, CADC, No. 20,300, March 20, 1967, Slip Opinion 


Pp. 5. And see Annotation: Incompetency of Counsel Chosen By 
Accused As 4ffecting Velicity cf Convicticn, | ALR 22 . 


rae am 


IIr 


APFELLANT DID NOT RECEIVE 
EFFECTIVE ASSISTANCE OF COUNSEL 


Counsel Failed to Move to Supress Unalwfully Obtaine 


Evidence | 
| 
| 


| 
The case against eppellant was entirely circumstantial. 
We cannot know the precise extent to which the jury wes hm 
pressed by the “physical evidence" introduced to connect) de- 
fendant with the commission of the crime, but the adhesive 
tape container, the metal hook, the strips of adhesive tape, the 


blood-soaked cardboard and the two pairs of scissors, all of 


| 
which were found at defendant's residence, were individually 


and cumulatively, highly important pieces of evidence. 


Appellant reportedly asked his ccunsel "to file a 


motion to suppress all corel testimony and tangible evidence 
obtained by the Government" and counsel replied; "It will 

| 
do you no good" (Defendant's Pro Se Motion for Judgment of 
Acquittal, p. 7). But counsel knew or could have known Last 


there were grounds for such a motion, end in view of the) 


importance of this evidence and the seriousness of the charge, 


we think thet failure to move was ineffective assistance. 


Newspaper eccounts of appellant's arrest gave good 
reason to belicve that he became a suspect at sometime be- 
fore 1:25 p.m. on June 10, 1965, when, on viewing decedent's 


a 


Le) 
bedy, appellent inquired: "Where's his shoes 2"2/ This was a 


é/ The Evening Star of June 11, 1965, reported: 


"a slip of the tongue yesterday led police to the ar- 
rest of a 23-year-old man on a charge of murdering a 
G-year-old boy found stabbed and strangled in North- 
west Washington. 


k*K* 


"Police had esked him as a good friend of the mother 
to go to the site where the boy was found tc identify 
the body. 


“Looking into the blue laundry bag, Horried asked: 
‘Where's his shoes?' This aroused suspicions of 

Lt. Arthur L. Weber who had removed the shoes before 
Herried arrived. 


“Unawere he had said enything to meke police suspect 
him, Herried told the officers he would gladly return 
to headquarters to assist them in breaking the news of 
the death to the boy's mother. 


Meanwhile, Weber ordered a warrant from the U. S. Con- 
missioner tc examine the contents of Herried's apart- 
ment" (Id., at p. 1). 


See also Record of Froceedings before the United States 


Commissioner. 
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| highly incriminating statement since only the police officer 
i who had seamued the shoes and someone who had seen the body 
: when it was placed in the trash can could have known that the 
shoes had been removed. However, defendant was not then 
warned, advised of his right to counsel, or arrested. In- 
stead he was brought to the Homicide Squad Office where he 


: was interrogated until he confessed to both the police and 


decedent's mother. Only then was he taken before the Con- 


missioner and advised of his rights (Record of Proceedings 


before the U. S. Commissioner). 


| 
The Government must have been convinced that the inter- 
rogation was conducted and the resulting confessions were b- 
tained in violation of the principles enunciated in Escobedo 
v. Illinois, 378 U.S. 478 (1964), and Miranda v. Arizona, 384 U.S. 
436 (1966), or Mallory v. United States, 354 U.S. 449 (1957), 
or both. Suffice to say, evidence of these confessions was 
not offered at the trial. 


(a) The Subsequent Seizure May Have Been 
The Fruit of the Illegal Interrogation 


It is well settled that use is forbidden of not only 


alba 


illegally cbtained evidence, but its fruits as well. As 


the Supreme Court said in Silverthorne Lumber Co. v. United 


States, 251 U.S. 385, 292 (1920): 


"The essence of a provision forbidding the ac- 

quisition of evidence in a certain way is that 

not merely evidence so acquired shall not be 

used before the Court but that it shall not be 

used at all." 

According to the records of the United States Commis- 
sioner, a warrant authorizing a search of appellant's resi- 
dence issued at 5:25 p.m. following an earlier examination of 
the premises. In the absence of a hearing on a motion to 
suppress, we can only speculate as to the relationship be- 
tween the illegal interrogation, the warrant, and the items 
ultimately seized. We believe, however, that against the 
background of illegal interrogation, the timing of the war- 


rant should have sufficiently suggested a relationship to 


a motion to suppress. 


(b) The Search May Have Been Without 4 Warrant 


According to the testimony of appellant's landlady who 
accompanied the police officers on the search of the premises, 
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entrance was made at about 5:00 p.m. (Tr. 127). If this i 


the fact, entrance preceded the issuance cf the warrant by 
| 


some twenty-five minutes. One cculd assume that the landlady 


was mistaken as to the time, but in view of the police offi- 
cers' known disregard for appellant's rights, it is agusdly 
fair to assume that the landlady was correct and that the entry 
| was made in the expectancy that the warrant would catch up 
this is the fact, the search was unlawful. Agnello v. Uni 
States, 269 U.S. 20 (1925). | 


(c) The Search Warrant Was Obtained upon 
and Preceded by an Illegal Search 


According to the affidavit in support of the applice- 
| 


tion for the warrant, at 3:45 p.m., after knocking on the 

front door and receiving no answer, police officers walked 
through the side yard of the appellant's residence where they 
observed a Johnson & Johnson two-inch adhesive tape container. 


They then continued through the yard to a door which was re- 


portedly "slightly open" allowing the officer to observe "what 


appeared to be blood stains on the floor * * * a metal hook 


[which] was identical to the one that had been used to bound the 
decedent's legs, * * * [and] crushed cookies." Recent physical 
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inspecticn of the premises shows that the yard is shrub- 
enclosed. Entry into the side yard might therefore have re- 


quired a search warrant and been illegal without one, 


Whether a given area is within the "protected curti- 
lage of one's dwelling: depends upon a number of factors, in- 
cluding its proximity to the dwelling [and] whether it is 
within the enclosure surrounding the dwelling." United States 
v. Minker, 312 F.2d 632, 634 (3 Cir., 1962), cert. denied, 372 
U.S. 953 (1963). In Hobson v. United States, 226 F.2d 890 (8 
Cir., 1955), an enclosed back yard was held to be a protected 
area and evidence obtained therein was suppressed. That the 
side yard of appellant's residence was protected, gains sup- 
port from the fact that the subsequently obtained warrant was 
drawn to cover the “entire premises including front, rear and 


side yards," 


Even if the side yard was nct protected, the officers’ 
assertion that blood stained floors, the metal hook and crushed 
cookies were sighted through a door found "slightly ajar" 


should have produced sufficient skepticism to warrant the 


making of a motion to suppress, for if "the warrant issued 
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| 
on the basis of observations derived from [an unlawful] entry" 


the evidence seized could have been suppressed. Hair v. United 


States, 110 U.S. App. D.C. 153, 289 F.2d 894, 895 (1961). | 
| 
(4d) The Warrant Failed to Particularly 
Describe Most of the Items Seized 
The warrant issued to cover the items which had been 
seen in the yard and garage and "any other instrumentalities 


of the crime." Once the police officers were in appellant's 


residence they made a general search of the garage, the recrea- 
| 


tion room and appellant's bedroom, seizing a number of items 
| 


not specifically described in the warrant. 


In Marron v. United States, 275 U.S. 192, 196 (1927), 


the Court said: 


"The requirements that warrants shall particularly | 
describe the things to be seized makes zeneral 
searches under them impossible and prevents the 
seizure of one thing under a warrant describing 
another. As to what is to be taken, nothing is 
left to the discretion of the officor executing 

| 


the warrant." 2 


97 Federal Rule of Criminel Procedure 41(e) (3) specifically 


— 


provides that one ground for return of property illegally seized 
and for a motion to suppress the use of such property as evi- 
dence is that "the property seized is not that described in the 
| warrant." This rule "gives vitality and 'teeth' to the Fourth 
| Amendment of the Constitution." United States v. Elkins, 195 
F. Supp. 757, 759 (D.C. Ore., 1961), cn remand from 364 U.S. 
206 (1960). 
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In this case, almost everything was left to the dis- 
ereticn of the officers who executed the warrant. The in- 
ventcry of items seized far exceeded the items described. 

It included such items:cs two pairs of scissors and a ded 
sheet which were zrossly dissimilar to items described in the 


warrant. 


The seizure of itens not particularized was another 
ground for suppression. 
(e) The Items, Includinz Those Which Had Been 
Particularized, Were Not "Instrumentalities 
of the Crime" 
In Harris v. United States, 331 U.S. 145, 154 (1947), 


the Supreme Court said: 


"[MJerely evidentiary materials * * * may not 

be seized under the authority of a search warrant 
* *& * , ([T]hose objects which may validly be 
seized [include] the instrumentalities and means 
by which a crime is committed * * * ," 


See also Gouled v. United States, 255 U.S. 298 (1921). In 
addition to this general rule of law, the warrant in this 
case contained its own| limitation in that the items to de 


seized were all described as "instrumentalities of the crime." 
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| 

| 

| 

| 

| 
"Instrumentalities" have been defined as "the things 

| 


used to carry on the criminal enterprise.'' Note: Evidentiary 
Searches: The Rule and the Reason, 54 Georgzetowm L. J. 593, 
609; see also Aznello v. United States, 269 U.S. 20, 30 (1925) 
Carroll v. United States, 267 U.S. 132, 158 (1925); United 
States v. Bell, 48 F. Supp. 986, 996 (S.D, Cal., 1943). Yet 
few or any of the items seized and ultimately introduced | 
against defendant were used to carry out the crime, The deri 
were a metal hock (Tr. 139-140; Gov't Ex. 23); two pairs oe 
scissors (Tr. 138-140; Gov't Exs, 22-22-A); a strip of aa 
hesive tape removed from a wall (Tr. 140; Gov't Ex. 24); a 


container and roll of adhesive tape (Tr. 130-133; Gov't Ex. 


15); two pieces of blood stained cardboard (Tr. 134; Gov't 


Exs. 16-17); and a bed sheet removed from defendant's bed! 


(Tr. 142; Gov't Ex. 25-A). 


Neither the hook nor the strip of tape could have been 
instrumentalities of the crime. They were offered only 6 
establish their similarity to a hook and tape found on the 
body and hence were purely evidentiary. Neither pair of | 
scissors were identified as a murder weapon or as having been 


used to cut the adhesive tape with which decedent's body was 
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Sound. In fact the testimony of Government witnesses tended 
to establish the contrary (Tr. 147-148). It might be argued 
that the tape roll and container could be an instrumentality if 


it was proven thet the cape with which decedent was gagged 


came from that particular roll. However, the evidence on 


this was inconclusive (Tr. 197,205), and the Court can take 
judicial notice that a roil of "Johnson & Johnson" two-inch 
adhesive is hardiy unique. The blood soaked cardboard is not 
readily distinguishable from the semen soaked handkerchief 
which was suppressed in Morrison v. United States, 104 U.S. 
App. D.C, 352, 262 F.2a 449 (1958), despite the Government's 
contention that it was an instrumentality cf a sex crime. The 
sheet was offered only to show that fibre from decedent's shirt 
had been found upon iti, and hence that decedent had been in 


appellant's room (Tx. 1933. 
‘PP 


These items were not "the instrumentalities and means 
by which a crime [was], committed, the fruits of crime such as 
Stolen property, ‘7e-pons by which escape of the person arrested 
night be effected, [cr] property the possession of which is a 
crime." Harris v. United States, 331 7,8, 145, 154 (1947). 
All were "merely evidentiary materials" and their seizure was 


unlawful. 
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(f) Summary of Grounds for Suppression 


In summation, there were many grounds upon which to 
Suppress the physical evidence seized at appellant's resi- 
dence. The seizure may have deen traceable to an illegal | 


interrogation; the search may have preceded the time of 


issuance of the search warrant; the search warrant may have 
been obtained on the basis of evidence gathered during an | 
| 
| 
illegal prior entry; and the items seized were not specified 
| 


by the warrant and were not "instrumentalities of the crime" 


as required by Gouled and the terms of the warrant. 


In view of the importance of these items of physic 
evidence, the failure to move for their pre-trial suppres- 


sion bespeaks a lack of effective assistance of counsel. 


B. Counsel Interpesed Nu Objecticn to 


The Receipt of Hizhly Prejudicial Evidence 


(a) The Photographs of the Corpse 


Admitted in evidence without objection were six separ- 


ate photographs of the corpse, three of which were gruesom 


| 
close-ups of the face, bloated and strangulated (Tr. 15S; 
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Gov't Ex. 2-7). Without objection the six photographs were 
| 
| 
| 
| 
| 


passed around to the jury before they were scen dy the judze 
(Tr. 159-160). The photographs may have been peripherally 
relevant to establish the corpus delicti, but the existence 

of a corpse was established by an abundance of other evi- 

dence (Tr. 150-155), and under the circumstances, their 
principecl, indeed their only purpose, was "to inflame the jurors 
azainst the defendant because of the horror of the crime." 
People v. Chavez, 50 Cal.2d 778, 325 P.2d 907, 916 (1558); 
People v. Ford, 60 Cal.2d 772, 388 P.23 852 (1564), cert. 


denied, 337 U.S. 940; State v. Walker, 33 N.J. 580, 166 A.2d 


567 (1960); Cavazos v. State, 365 S.W. 2d 178 (Tex. Crim. 1953); 


Rivers v. United States, 270 F.2d 435 (S$ Cir., 1959), cert, 


denied, 362 U.S. 920 (1950). 


(5) The Photographs of the Cardboard 


Also admitted without objection and exhibited to the 
jury were four photographs of pieces cf cardboard spread out 
on the floor of the garage of appellant's residence (Tr. 136; 


Gov't Exs. 18-21). 


The cardboards,' which were also in evidence (Gov't Exs. 
16-17) show only 2 slight amount of blcod stain and a great 
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amount of grease stain, but the jury was not shown the actual 
cardboards. Instead it was shown the black and white photo- 


graphs (Tr. 136) and permitted tc infer, as it undoubtedly 


would in the context of this case, that the cardboards were 


covered with a horrible | quantity of blood. 


| 

| 
(c) The Two Pairs of Scissors 

| 


The Government was also permitted to introduce, without 
objection, the two pairs of scissors found in the éereativn 
room of appellant's residence (Tr. 138, 140). There was no 
evidence by way of fingerprints or otherwise to show that the 
scissors were owned or handled by appellant (Tr. 147), and 


there was no trace of blood or adhesive to show that the 


scissors were connected with the crime (Tr. 147-148). 


The coroner testified that the deceased had a 
wound in his neck made by "a narrow type instrument.” 
prosecutor asked; 'culd it be consistent with a pair of 
scissors in your opinion * * * {mJore so than a butcher knife?" 
' the coroner answered "Yes" (Tr. 153), but this would hardly 


| prove that the stab wound was caused by scissors, let alone 


, that either of the scissors in evidence were murder weapons. 
| 
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All of the foregoinz items of evidence, although both 
prejudicial and inadmissible, were offered and received without 
cbjection by defense counsel, 

Counsel Obdjected but Foiled to Offer an 


Alternative to the Government's Proposed 
Instruction as to the Effect of a Verdict 


of Not Guilty by Reason of Insanity 

In Lyles v. United States, 103 U.S. App. D.C. 22, 254 
F.2d 725 (1957), cert. denied, 356 U.S. 961 (1958), this Court held 
that, unless the defendant affirmatively requests that the 
instruction not be ziven, 2 trial court is required to in- 
Struct a jury that a defendant found not guilty by reason of 
insanity will not walk out of the courtroom a free man, but 
will instead be confined in a hospital for the insame. At- 
tempting to apply the rationale cf Lyles in a context in which 
the Supreme Court has ruled that one found not guilty by reason 
of insanity may not be automatically confined under District of 


10/ 
Columbia Code Section 24-301(d), the Government proposed a 


10/' Lynch v. Overholser, 369 U.S. 705 (1962); see also Cameron 
v. Mullen, CADC, Appeal No. 20,308, decided March 2, 1967. 
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variant to the customary "Lyles charge." _ 


11/ | 
Defense counsel 


thereupon objected to the Government's proposal but offered no 


alternative of his own. 


| 
His objection was sustained, andjno 
| 


instruction was given as to the effect of a verdict of not 


guilty by reason of insanity (Tr. 624-525). 


The Government's proposed instruction was objectionable, 


117 Criminal Jury Instruc- 


tions for the District of 
Columbia (1966). Instruc- 
tion No. 124: 


"If you find the defendant not 
guilty dy reason of insanity as 
to any one or more of the al- 
lezed offenses, he will then be 
confined in a hospital for the 
mentally ill until the super- 
intendent of such hospital has 
certified, and the Court is 
satisfied, that he has recov- 
ered his sanity and will not 

in the reasonable future be 
dangerous to himself or others. 
If the superintendent so certi- 
fies, and the Court so finds, 
the Court shall then order his 
release either unccnditionally 
er under such conditions as the 
Court may see fit." 


| 

| 

| 
The Government's proposed 
instruction was: | 


"If you find the defendant 

not guilty by reason of |jin- 
sanity, of the alleged of- 
fense, the defendant will be 
released from custody unless 
the Government moves the Court 
to have the defendant com- 
mitted to a hospital for the 
mentally ill for further 
psychiatric evaluation. | In 
that event, he will be ccn- 
mitted to such a hospital 
for a specified period of 
time at the conclusions of 
which a hearing will be held 
by the Court to inquire | ‘into 
the present soundness of mind 
of Ernest Harried. If at 

that time, the Court finds 
him to be cf unsound mind he 
will be ccmmitted to a hespit- 
al for the mentally ill, until 
he has recovered his sanity." 


at least to the extent that it suggested that the Government 
might or mizht not institute civil commitment proccedinzs if 
appellant was founl not guilty by reason of insanity, This 

as misleading coyness, since the Government could nct have 
hac a sericus doubt as tc whether it would institute civil 
commitment proceedings if defendant were acquitted as insane, 
Dut defense counsel's response was simply to object, to offer 
nc alternative, and to permit the jury tc pass upon the in- 
anity defense thinking that if it found appellant not guilty 
by reason of insanity, it would be putting him back on the 


streets to slauzhter other six-year-old children. 


The jury later manifested its concern over the prospect 
cf appellant's release when it returned from its deliberations 
to ask the court: "Will life in prison mean without parole?" 
(Tr. 682). If concerned by the prospect of ultimate release 
some day in the far distant future, how much more must they 
have been concerned over the prospect of immediate release? 
Though this prospect had "nc theoretical bearing on the jury's 


verdict," it could well heve had such "practical bearing" as 


tc preclude serious consideration cf the sanity issue. Taylor 
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v. United States, 95 U.S. App. D.C. 373, 222 F.2d 398, 404 

if 
(1955). But ccunsel, who staked all on an insanity defense, 
did nct request an instruction which would have eliminated an 


apperent obstacle tc serious consideration of that defense. 
| 
| 


D. Summary 


On this record, we think it clear that appellant wis 
prejudiced by not receiving his constitutional right tc et tec- 
tive assistance cf counsel. Certainly, there is at least 2 
basis for "an informed speculation that appellant's rights 
were prejudicially affected." Anderson v. United States, 122 
U.S. App. D.C. 277, 279, 352 F.2d 945, 947 (1965). If "rea- 
sonable doubt" exists as to whether eppellant received a fair 
trial, he is entitled to a new one. Lollar v. United States, 
CADC, Appeal No. 20,300, decided March 20, 1957, Slip Opinion, 
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Faced with defense counsel's otherwise inexplicable 


failure to move to suppress critical items of physical 
1/ 
evidence, the 3overnment rationalizes this failure as 


1/ The Sovernment characterizes these as "items of evi- 
dence of marginal significance” (Br. 32, ftn. 47). With- 
out further argument, we leave for resolution by the Court 
the question of whether the adhesive tape container, the 
metal hook, the strips of adhesive tape, the blood-soaked 
cardboard and the pairs of scissors found at defendant's 
residence were “items of evidence of marginal significance.'l 


a preservation “of legal enerzy involved" so that ¢ounsel 
could "choose to apply his efforts" in other more Sites 
tive areas (Br. 32, ftn. 47). If between June 15, 
the day of preliminary hearing, and June 13, 1966, 
day trial began, counsel was preoccupied with potentially 
more productive avenues for expenditure of legal energy, 

neither the docket entrics nor the trial transeript demon- 


strate such preoccupation, Moreover, since 18 U.S.C, §3005 


“was meant to insure that a sufficient number of attorneys 


would be appointed so the defense would not suffer from 
insufficient manpower" Smith and Cunningham v. United 
States, 112 U.S, App. D.C, 300, 353 F.2d 838, 845 (1965), 
cert, denied, 354 U.S, 910 (1965), a failure to move to 


suppress due to counsel's preoccupation with other! matters 
would underscore the prejudice appellant sustained| be- 
| 


cause he was not advised of his right to have two lawyers, 


The Government argues that the holding of Smith and 
2/ 
Cunningham — should not apply when defendant chooses to 


2/ It is difficult to determine whether the Government 
accepts or rejects this Court's holding in Smith and 
Cunningham. While echoing selected sentences from) that 
opinion (Br. 25), the Government apparently opposes the 
requirement that persons charged in capital cases must 


be told of their rights under 18 U.S.C. §3005, (continued) 
| 
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be represented by retained counsel, There is neither 
authority nor logic for such an exception. A defendant 

in a capital case can waive his right to have two assigned 
counsel and elect to proceed with but one retained counsel, 
but such a waiver cannot be inferred from the mere fact 
that appellant retained a lawyer unless it is shown that 
he was advised that, regardless of his financial circum- 
stances, the court would appoint two lawyers to assist in 
his defense. Johnson v. Zerbst, 304 U.S. 458, 464 (1938); 


Ford v. United States, CADC No. 20,299, slip op. p. 2 (May 9, 
1967). 
The Sovernment says that perhaps appellant was ad- 


vised of his right to have two lawyers and that Lurking 
in the transcript of the arraignment (or of one of the 
other pre-trial appearances before the district court) 
such advice may very well be found. Additionally, the 
Government asks the Court to ovserve that in the Record 


of Proceedings before the United States Commissioner 


(Continued) stating that: "A general requirement of advice 
as to various specific statutory as opposed to constitu- 
tional rights of defendants would impose a burdensome task 
on the courts, and is not to be favored" (Br. 26). 


oi3 2 


appear the words: “Def. advised if he wished counsel 
and was without funds -- Legal Aid Agency would be |con- 
tacted on his behalf" and to note that the "singular of 
7 


| 
the word 'counsel' is identical with the plural" (Br. 26, 


ftn. 26), This is semantics -- not facts, 


If in 1955 the United States Commissioner had 


adopted a practice of advising defendants in capital 


cases of their rights under 18 U.S.C, §3005, the court 
Shull ou sc infiseni. If the United States Attorney, whose 
representatives were present at every stage of the pro- 
ceedings can seriously represent that some judge gave such 
advice to appellant, such a representation can be made, 


Otherwise the Government should cease toying with Court 


and counsel, 
II 


The "appellate rules that bind us" (Br. 27) 
and as a matter of course require, that where effective 
assistance of counsel is at issue even mere allegations, 
if they withstand "initial checking" for "probability of 


verity", will be considered by the reviewing court, 


= hy .< 


Mitchell v. United States, 104 U.S. App. D.C. 57, 259 
F.2d 787, 792 (1958), cert. denied, 358 U.S, 850 (1958); 
Jones v. Huff, 20 U.S. App. D.C. 254, 152 F.2d 14 (1945); 
Brubaker v. Dickson, 310 F.2d 30, 32 (9 Cir. 1962), cert. 
denied, 358 U.S. 854 (1963). In this case we have more 
than mere allegations, and much more than "assertion and 
speculation” as argued by appellee (Br. 27). The ques-~ 
tionable timing and relationship between interrogation, 
search, warrant and arrest is not based on appellant 


imagination.” 


counsel's The substance and time of the 
remark that singled out appellant as the suspect was the 


subject of testimony before the United States Commissioner 


(Record of Proceedings in Criminai Cases), which corroborated 


the newspaper account of the circumstances leading up to 
appellant's arrest. Even if there was nothing other than 
the newspaper reports, a reading of those reports should 
have been sufficient to alert defense counsel to the prob- 
ability of unlawful interrogation and its relationship to 
the search. If courts are not required to blind them- 
selves to police comments to the press, certainly neither 
is defense counsel. See, e.g., Davis v. North Ccrolina, 


384 U.S. 737, 743 (£tn. 9), 751 (1965). 


=. eo 


The time when appellant became a suspect was fixed 
| 


at somewhere between 12:50 p.m. when the police officer 


arrived on the scene and 1:25 p.m. when the victim 


was removed to the morgue (Af£'t for Warrant; R. P 


's body 


- Comm.). 


The time of the first visit to appellant's residence was 


fixed at 3:45 p.m. The factual basis for appellan 


claim that there was an illegal search during this 


visit appears in the polimofficer's affidavit in 


of the request for the warrant. The only extrinsil 
| 


that the sideyard was shrub enclosed, is aseertain 


Simply by viewing the scane of the alleged crime. 


The time of issuance of the warrant is fixe 
5:25 p.m. (Records of the United States Commission 
Since we know that appellant was not brought befor 
Commissioner until 5:53 p.m., and that prior there 
appellant separately confessed to both the polic a 
victim's mother (K. P. Comm.), it is reasonable to 
that the interrogation which preceded the confessi 


also preceded the issuance of the search warrant, 


A list of the items authorized to be seized 


t's 
first 
support 
c fact, 


able 


appcars 


on the face of the warrant as does the self-contained 


/ 


limitation x instrumentalitics of the crime", 
addicional items which were seized are inven- 


toried on the face of the return, 


Defense' counsel did not have to resort to pure 
speculation or monumental pre-trial investigation to con- 
clude that a motion to suppress could very well deprive 
the Government of the use of key evidence in the circum- 
stantial web in which appellant was enmeshed. Although 
counsel is not required to press a suggested defense which 
he, intelligently and in good sai na not consider 
warranted by the demonstrable ia and cannot be 


5/ 


expected to work miracles with a preposterous story, 


3/ Appellant is mindful that after the filing of his 
brief, the Supreme Court overruled the cases which held 
that a lawful search could not constitutionally be em- 


i 


ployed to seize "mere evidence." Warden v. Hayden, 35 

L.W. 4493 (May 30, 1967). Although appellant relied in 
part on the helding of Gouled v. United States, 255 U.S. 

298 (1921), the argument that the warrant was improperly 
used to seize items which were not “instrumentalities of 
the crime" loses none of its vitality in view of the still 
extant restrictions of Rule 41(b) F.R.Cr.P. and the delimit- 
ations of the warrant itself, 


4/ See, 2.2., United States v. Plummer, 171 F. Supp. 1 
(DCDC 1959). 


5/ See, ¢.g., Green v. United States, 256 F.2d 483 (1 Cir. 
1958), cert. denicd, 358 U.S, 854 (1958). 


| 
there is nevertheless a failure of effective assistance 


when trial counsel, as a consequence of ignorance or in- 
| 


adequate pre-trial investigation, rather than deliberate 


tactical choice, has failed to advance an apparently 
6/ ! 


available defense, 


III 
| 
The Government argucs, on the one hand, that de- 


| 
fense counsel's failure to move for pre-trial suppression 


was of insufficient consequence to sustain the contention 


of "ineffective assistance of counsel", and on the other 


hand, that the sum total of the circumstantial evidence 
| 


was so overwhelming that (1) a bifurcated trial would 


| 
have been pointless, and (2) counsel properly abandoned 
any defense at trial save for an effort to induce |the jury 
to find defendant insane or at least recommend life impris- 
% | 


onment. 


| 
As to the first of these arguments, appellee goes 


67 Sce, €.3., Dyer v. United States, CADC No. 20052 (March 


23, 1967); Brubaker v. Dickson, 310 F.2d 30 (9 Cir. 1962), 
cert. denied, 358 U.S, 854 (1963); Waltz, Right to! Adequate 
Trial Defense, 59 Northwestern U.L.R. 289, 314 (1964). 


Boe 


so far as to assert that ‘it scems probable that [appel- 
lant] derived|benefit from the unitary trial with that 
defense" (Br. 23). Since some part of 

seems to rest upon % misunderstanding of the type of 
bifurcated trial which appellant should have been accorded, 
it would be well to spell it out here, We are not speak- 
ing of two separate trials each before a different jury. 
We are saying that appellant should have bcen accorded 

& two-stage trial starting with presentation of evidence 
bearing solely upon guilt, and if a verdict of guilt was 
returned, the same jury should then have heard the evi- 
dence bearing upon mental responsibility. See United 
States v. Curry, 350 F.2d 904 (2 Cir. 1955), see also 
Holmes v. United States, 124 U.S. App. D.C, -=+, 363 F.2d 


281 (1965); cf. Frady v. United States, 121 U.S, App. D.C. 


78, 342 F.2d 84, $1 (1965), cert. denied, 382 U.S. 909 (1965) 


(Separate opinion of McGowan, J.). Thus whatever benefit 
might have accrued to appellant through a single jury's 
consideration of guilt, sanity and punishment would have 
been preserved, but the prejudice which resulted fron 
consideration of guilt in the light of the psychiatric 
testimony would have been avoided, 


=.Oye 


We recognize that a trial ccurt has broad disere- 
tion in considering bifurcation, Holmes v. United!$ 
Supre, but we believe that in a case such as this} 
where the court crders interposition of an insanity de- 
fense over defendant's objection, absent a determination 
cf non-prejudice, the court must order bifurcation. Other- 

| 
wise the holfding cf Overholser v. Lynch, 109 U.S, App. 
I 
D.C, 404, 288 F.2d 388 (1961), reversed on other ‘grounds, 


369 U.S, 705 (1962), and Cross v, United States, 122 U.S. 


App. D.C, 380, 354 F.2d 512 (1965), which was apparently 
designed to shield the accused would be converted into a 
sword to be used against him. Here the trial court did 

net and could nct prcespectively find a lack of prejudice, 
and on the record as it developed, overwhelming prejudice 


flowed from the psychiatric testimony. 


The Government finds little prejudice from/the 
jury's examination of the photographs of the corpse 
| 
| 
and the phctographs of the blood and grease stained 


v. United States, CADC No. 20,506. 


= 10 


8/ 


cardboards. Only a visual examination of these photo- 


graphs (Exs. 16-21) can demonstrate their capacity to 
prejudice and inflame and why we say counsel failed to 
render effective assistance when he did net object to 


their admission and display. 


IV 


Finally, we have counsel's failure to seek a proper 
instruction as to the consequence of a jury verdict of not 
guilty dy reason of insanity. The obvious problem with 
the Government's propcsed instruction that "the defendant 
will be released from custody unless the Government moves 
the Court to have the defendant committed (etc.)," is 


that it would have given the jury the erroneous impression 


Oy GE ey a Ie 3 
8/ The Government's assertion that the actual cardboards 


were ‘obviously subject to the visual scrutiny of the 
jury" (Br. 33) is contrary to the record, The cardboards 
were apparently folded when identified by the witness who 
felt it necessary te say: ''These were open and spread 
out resembling ea rug when I recovered them" (Tr. 134). 
The Clerk's Exhibit List refers to both exhibdits as 
"Safeway shopping bag containing cardboard". The tran- 
script does not show that the cardboards were opened and 
passed to the jury, and the Assistant United States Attor- 
ney asked to have it noted "for the record" that he had 
placed all physical exhibits on the floor in a position 
where they were not visible te the jury (Tr. 279-280). 


ae i We 


| 
that appellant might have walked out of the courtroom 


a free man. Under the circumstances of this case, such 


a proposed instruction was as misleading és a "Lyles" 


charge which ends with: "Under applicable procedures it 


is possible that the defendant will be released the day 


after you find him insane." | 


Was there any possibility that, if the jury found 


appellant not guilty by reason of insanity, the Govern- 


ment would not have immediately moved for civil commit- 


ment? Was the Court in framing its instruction required 


to reject reality and operate on fantasy? 


A proper charge involved no feat of drafts 
The Government's prcopcsal with slight mcdificatio 


have sufficed. Defense counsel's failure to as 


$7 The revised instruction would have read as folllows: 


"If you find the defendant nct guilty by reason of 
insanity, cf the alleged offense, the-defendent 
wiii-be-veleased-from-eustedy-uniess the Govern- 
ment [will] moves the Court to have the defendant 
committed tc a hospital for the mentally ill for 
further psychiatric evaluation, In that event, 

he will oe committed to such a hospital for a 
specified period of time at the ccnelusion) of which 
é hearing will be held by the Ccurt to (continued) 


Pa eee 


preper instructicn as to the consequence cf a finding of 
insanity was ¢he ultimate, and perhaps the mest damaging 
instance cf ineffective assistanes of counsel; Cf. Banks 
v. United States, 249 F.2d 672 (9 Cix, 1957), cert. 


denied, 358 U.S. 886 (1958). 


CONCLUSION 


This is a direct appeal, not a collateral attack. 
Whatever may be the extent of appellant's burden of show- 
ing that his rights were so prejudicially affected as to 
require reversal, two things ere clear. That burden is 


10/ 
lighter on direct appeal, and the facts cf this case 


(Continued) inquire into the present soundness of mind 
of Ernest Harried. If at that time, the Court 
finds him to be of unsound mind he will be com- 
mitted co a hospital fcr the mentally ill, until 


he has! recovered his sanity." (Deleted language 


shown by strike cut. New language shown in 
brackets.) 


10/ Thornton v. United Statos, --- U.S; App. D.C. ---, 
368 F.2d 822 (1956); Bruce v. United states, CADC No. 
20,146, slip op. pp. 6-7 (April 27, 1967); Holmes v. 
United States, 124 U.S. App. D.C. ---, 363 F.2d 281 
(1966). 


are more than sufficient to carry the burden. 


Respectfully submitted, 
Sidney Dickstein 
1411 K Street, N. W. 
Washingtcn, D, C, 


Attorney for Appellant) 
(Appointed by this Court) 


; 
| 
Dickstein, Shapire & Galligan 
1411 K Street, MN. W. 
Washingtcn, D. C. 20005 
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In the opinion of the appellee, the following questions are 
presented: 


1. Did the trial judge abuse his discretion by failing to 
bifurcate this trial with an imposed insanity defense, where 
his discretion was not invoked, there was no substantial de- 
fense on the merits, and appellant can point to no prejudice? 

2. May appellant who was represented at trial by a re- 
tained attorney of his own choice claim error in not being 
advised of a right to two assigned attorneys? 

3. Is the heavy burden of a claim of ineffective assistance 
of counsel established where: (a) counsel did not challenge 
evidence obtained under a valid search warrant, (b) he did 
not seek to exclude admissible evidence but used what he 
could affirmatively, and (c) he did not propose an instruction 
without basis in law? 


Counterstatement of the Case . 
Pretrial Proceedings 
The Government’s Case. . 
The Defense . 
Rebuttal . 
Closing Matters . 
Post-trial Developments 
Statutes Involved 


Argument: 


I. The trial court did not abuse a discretion never invoked by 
appellant on the question of possible bifurcation of the 
trial; nor did appellant suffer unfair prejudice from the 
unitary trial 

II. Appellant suffered no prejudice by reason of having one 
lawyer only.... 
TIT, Appellant has not satisfied his burden of showing that he 
received ineffective assistance of counsel. 
A. The absence of a motion to suppress evidence in this 
case does not further appellant’s burden... . 
B. The absence of objection to the photographs ‘and 
scissors does not further appcellant’s burden. . 
C. The fact that defense counsel offered no alternative 
to the modified Lyles instruction proposed does not 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was tried to a jury before Judge Richmond B. 
Keech on June 13, 14, 15, and 16, 1966, and found guilty as 
charged of murder in the first degree (22 D.C. Code § 2401). 
He was sentenced to life imprisonment pursuant to the 
recommendation of the jury. This appeal without prepay- 
ment of costs followed.* 


1 Appellant filed a series of pro se motions seeking post-trial relief 
in this Court and in the trial court and alleging ineffective assistance 
of counsel and denial of a fair trial. None of the motions was 
granted or adopted by counsel, but the District Court considered 
that appellant had timely filed an application to proceed on appeal 
without prepayment of costs. 


(1) 


Pretrial Proceedings 


The record indicates that a United States Commissioner’s 
search warrant* was issued for the premises at 4600 4th 
Street, N.W., oceupied by appellant on June 10, 1965 at 5:25 
p.m. The affidavit in support of the warrant related facts 
showing the finding on that date of the body of Zachary 
Catlett, age six years; the statement of his cousin that the 
victim was last seen at the described premises talking with 
appellant; and the statement of two police officers who had 
earlier knocked at the doors of the premises and made ob- 
servations in the yard and through a door that stood ajar. 
The observations included those of an adhesive tape con- 
tainer, blood stains, a metal hook, and crushed cookies. The 
affidavit further related that tape of the same size and type 
had been used to gag the decedent, the decedent had been 
stabbed, had been bound with an identical metal hook, and 
had been carrying cookies on his way to school that morn- 
ing. The return of the warrant showing its execution at 
6:10 p.m. listed a number of additional items recovered dur- 
ing the search.* 

The record also indicates that appellant was brought be- 
fore the Commissioner at 5:53 p.m. on June 10 and ad- 
vised of his rights.‘ Appellant rejected repeated offers to 
obtain counsel and requested an immediate hearing without 
counsel, stating that a lawyer could not do him any good. 
At Government request the case was continued until June 
15, when a preliminary hearing was held at which appellant 
was represented by retained counsel, Octave Bigoness. The 
testimony adduced at the preliminary hearing indicated that 
appellant was arrested at the Homicide Squad office after 


2The record on appeal has been supplemented by the search 
warrant and supporting affidavit. 

3 As indicated infra, some of these items were introduced at trial 
without objection from the defense. 

4 The record has also been supplemented by the record of proceed- 
ings and extracts from the docket of the United States Commissioner 
in docket no. 17, case nos. 324-325. 
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certain evidence was found in his home, and that he had 
confessed the crime in the presence of the decedent’s mother. 

Appellant was indicted on July 25, 1965. On his counsel’s 
motion at arraignment on July 30 appellant was ordered 
committed to St. Elizabeths Hospital for sixty days for 
mental examination, a period later extended for an addi- 
tional thirty days. Dr. David W. Harris, Acting Superin- 
tendent of the hospital, advised by letter dated October 26, 
1965 that appellant was without mental disease or defect 
and was competent for trial. Without objection by appel- 
lant or his counsel, Judge Matthew B. McGuire entered an 
order on November 16 finding appellant competent to stand 
trial. Thereafter, on May 2, 1966, a motion by appellant for 
mental examination by the Legal Psychiatric Division was 
made, and granted by Judge McGuire. Dr. Irving L. Ber- 
man, Legal Psychiatric Division, advised by letter dated 
May 16 that appellant was competent to stand trial, but 
that he was suffering from a mental disease at the time of 
the alleged offense which was a product of his mental con- 
dition. The case went to trial on June 13, 1966 without the 


filing of any other preliminary motions. 


The Government’s Case 


Following opening statement by the prosecutor, the de- 
fense attorney reserved his opening statement for the de- 
fense. The Government then presented its case-in-chief 
through twenty-one witnesses, Jay and expert, and more 
than thirty exhibits. 

The known movements of appellant and his victim on the 
morning of June 10, 1965 were first set out. Robert L. 
Driver, a cousin of the decedent who lived with the decedent 
at 4328 4th Street, N.W., testified that he was on his way to 
school about 8:30 a.m. when appellant spoke to him from the 
front porch of appellant’s address at 4600 4th Street. Ap- 
pellant asked where Zachary was, and he answered that 
Zachary was still at home (Tr. 33-34). Robert Driver’s testi- 
mony was corroborated by his brother, Anthony L. Driver, 
age ten (Tr. 41-44). Their sister, Loraine Driver, also age 


4 


ten, then testified that she was late leaving for school with 
Zachary. Zachary, she said, had two cookies with him. (Tr. 
50-51.) She testified that appellant called to her asking why 
she was late as they passed about 9 a.m., and that appellant 
called Zachary up to the house (Tr. 53-55). Zachary went 
up the steps to the 4600 address, but she did not see him 
enter it for she hurried on to school alone (Tr. 55-56). A 
neighbor, Judy Thomas, age 19, of 4606 4th Street, next 
testified that she had been at the bus stop on the corner of 
4th Street and New Hampshire Avenue about 10:10 that 
morning (Tr. 63). Appellant, whom she knew from having 
seen him about the neighborhood, came out of his house and 
walked north with a bag over his shoulder that seemed full 
(Tr. 62, 64-65). She identified as much like that bag the one 
in which the victim’s body was found (Tr. 65). 

The body of Zachary Catlett was discovered about 12:30 
on the afternoon of June 10. James Thomas, a trash col- 
lector, found it in a bag lying next to a trash barrel at 4800 
3rd Street, N.W. (Tr. 71-74). Grimsley Lewis, a co-worker, 
corroborated this testimony, and stated that he had told 
the woman resident of that address to call the police (Tr. 
74-76). Ronald F. Day, Sixth Precinct, was the first officer 
to arrive on the scene about 12:44 p.m. (Tr. 79). He identi- 
fied six photographs of the body which were later admitted 
into evidence (Tr. 80-81, 159).> Vivian Fauntleroy, the occu- 
pant of 4800 3rd Street, then testified that she had called 
the police at the instance of the trash collectors (Tr. 82-83). 
She stated that while washing dishes sometime between 10 
and 11 a.m. she had first noticed the bag lying in the yard 
(Tr. 84). Identification of the body was accomplished 
through the testimony of a cousin of the decedent, Irene 
Nelson, who also identified the photographs of the body 
(Tr. 85-86). 

Following admission in evidence of appellant’s finger- 
print card (Tr. 91), Detective Edwin C. Coppage of the 
Homicide Squad testified. He stated that he arrived at 


5 The record on appeal has been supplemented with these photo- 
graphs, consisting of Government's exhibits 2-7. 
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the scene where the body was discovered at 12:45 or 1 p.m. 
(Tr. 93). He found the body in a blue denim bag, fully 
clothed, bound with hooks and ropes, wrapped in burlap, 
and gagged with adhesive tape across the face and under 
the tongue (Tr. 94, 99). The body was transported to 
the D.C. Morgue (Tr. 95). Detective Coppage identified 
the bag which was ‘received in evidence without objection 
(Tr. 96). Also received through him without objection 
were two photographs of the bag at the scene with 
decedent’s feet protruding, the burlap, the rope and hook, 
the adhesive gag, and the decedent’s pants and shirt (Tr. 
97-107). 

Elsie Brown, also known as Elsie Hunter,* then testified 
that she was the resident caretaker of the house at 4600 
4th Street, and that appellant had rented the second-floor 
front room there since early 1965 (Tr. 113-115). Mrs. 
Brown testified that appellant and Lillian Catlett, the 
victim’s mother, who lived at 4328 4th Street, had become 
friendly a month or so after he came, and had seen each 
other ‘‘pretty regularly’? (Tr. 116). She identified as a 
chlorox-spotted laundry bag from her house the bag in 
which the body was found (Tr. 116-117). She also identi- 
fied as similar to ones that had been in the garage of 
the house the rope and hook which bound the decedent 
(Tr. 123). Mrs. Brown described the layout of the house, 
including two floors and a basement, the latter consisting 
of a recreation room, another room and a garage with a 
latch on the recreation room door too high for children 
to reach (Tr. 120-123). Mrs. Brown said that she had 
left the house at 8 a.m. on June 10, but that she had re- 
turned with the officers to execute the search warrant about 
five in the evening and had shown Detective Preston to 
appellant’s room (Tr. 119, 123-125, 127). 

Detective Chrispen F. Preston of the Homicide Squad 
testified to the execution of the search warrant in the 
presence of Mrs. Brown whom he had taken with him to 
the premises (Tr. 128-129). The detective testified that 


® The witness is called by this surname in the search warrant. 
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the search resulted in recovery of an adhesive tape con- 
tainer from the south side yard about six feet from the 
recreation room window, two pieces of blood-spattered 
cardboard and a metal hook from the garage floor, a strip 
of tape from the wall and two pairs of scissors all from 
the recreation room, and a bedsheet from appellant’s bed- 
room (Tr. 129-142). These were the only items recovered 
by Detective Preston from the search that were offered 
in evidence, and all were received without objection by 
the defense.? Similarly received were four photographs 
of the cardboard in position on the garage floor (Tr. 133- 
136)... On cross-examination, the detective testified that 
to the extent of his knowledge no fingerprints, blood or 
indications of use to cut tape had been found on the scissors 
(Tr. 147-148). 

Dr. Marion Mann, the Deputy Coroner, testified that 
he performed an autopsy on the body identified as Zachary 
Catlett on June 10. He concluded that the cause of death 
was strangulation by ropes and a gag, and a two-inch deep 
stab wound in the windpipe consistent with the use of a 
pair of scissors (Tr. 152-154). The gag, he indicated, 
would have permitted the victim to make some noises 
but not ery out (Tr. 153). Received in evidence by stipu- 
lation and not exhibited to the jury were blood and hair 
samples taken by Dr. Mann from the decedent (Tr. 155- 
158). Also received without objection were the six photo- 
graphs of the body earlier identified, which after a con- 
ference between the two counsel were exhibited to the 
jury (Tr. 159). 

John H. Barnard, a fingerprint expert with the Identifi- 
cation Bureau of the Metropolitan Police, testified as to 
a fingerprint lifted from the core of the tape container 
in evidence (Tr. 164). This print showed at least ten 


7 Other items recovered from the search but not offered are listed 
on the return of the search warrant. The defense attorney was of 
course aware of these facts. See infra. 

8 The record on appeal has been supplemented with these photo- 
graphs, consisting of Government’s exhibits 18-21. 
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points of identity with appellant’s known print from the 
card in evidence, and Officer Barnard had no doubt that 
the fingerprints matched (Tr. 167, 174-175). On cross 
the officer agreed that a latent print might remain in- 
definitely on an object, but that in the present case the 
amount of moisture in the print tended to indicate fresh- 
ness (Tr. 175-177). 

On the second day of trial the Government called Paul M. 
Stombaugh, an expert in hair and fiber examination, the 
first of a battery of experts from the Federal Bureau of 
Investigation. Agent Stombaugh stated that on the basis 
of matching fiber tests he had concluded that the decedent’s 
pants and shirt had been in contact with appellant’s bed- 
sheet (Tr. 192-193). He also concluded on the basis of 
twenty-two matching individual microscopic characteristics 
that head hairs from the decedent matched those freshly 
left on the bloody cardboards in evidence (Tr. 194-195, 
207). He had also determined that the tape from the 
decedent’s mouth matched that from the recreation room 
wall in the count and twist of the yarns (Tr. 196-197). 
The two were not adjoining pieces, but the tape on the 
victim’s face was machine cut at one end so as probably 
to indicate it came from the end or beginning of the roll. 
The tape from the wall had been cut in a manner consistent 
with the use of scissors. (Tr. 197-198.) Joseph 8. Lock- 
man, an FBI fingerprint examiner, then took the stand. 
He had examined the tape from the recreation room wall 
and found a print which matched in eleven points that of 
appellant’s fingerprint card (Tr. 217-218, 223). No prints 
of value could be obtained from the tape that gagged the 
decedent (Tr. 217). Finally, P. R. Bidez, an FBI specialist 
in examination and identification of blood and body fluids, 
testified that the decedent’s type ‘‘A’’ blood matched that 
on one of the cardboards found in the garage which had 
sufficient blood stains to be tested (Tr. 231-233). On 
cross, he pointed out that about forty percent of the popu- 
lation had type ‘‘A’’ blood (Tr. 233). 

Thereupon, Edwin Brown, the husband of Elsie Brown 
and Zachary Catlett’s uncle, took the stand. He testified 


8 


that the occupants of the house at 4600 4th Street were 
himself, his wife, their three small children, and one Mr. 
Chaney and appellant, who were roomers (Tr. 236). He 
stated that he slept the night of June 9 and 10 in the 
living room and the children in the enclosed porch, that 
their doors were closed, and that a person could enter 
the house by the front door and pass both upstairs and 
downstairs without being observed (Tr. 237, 240). Mr. 
Brown stated that he had been up talking with appellant 
until 2 a.m., and that he had gotten up about 9 or 9:10 a.m. 
(Tr. 236-238). About 9:30 he saw appellant coming in the 
front door, and about the same time Mr. Chaney, who 
worked at night, also came in (Tr. 239). The three men 
were standing in the kitchen talking for a while when 
appellant missed the children of the household and in- 
quired as to their whereabouts. Being told that the eldest 
of them was in the basement, appellant called to the child, 
asking what he was doing, and waited for him at the head 
of the stairs. The child was only getting a toy. (Tr. 241- 
242.) Mr. Brown stated that everyone left the house to 
go to the 4328 4th Street address about 9:45 except for 
appellant, who remained standing on the front porch (Tr. 
243). 

Elsie Brown was then recalled and testified that, though 
she washed Zachary Catlett’s clothes, she never washed 
his colored clothes together with appellant’s white bed- 
sheet (Tr. 246). She further stated that she recalled only 
one occasion when Zachary had visited appellant’s bed- 
room two or three months before, and the boy had worn 
a white shirt then (Tr. 247). 

The final witness for the Government was Lillian Cat- 
lett, of 4328 4th Street, the mother of the decedent. She 
stated that she had met appellant on New Year’s Eve of 
1964-1965, and was seeing him regularly between February 
and June 1965 (Tr. 251, 253). She had told him that her 
children were the most important things in her life, and 
she lived only for them (Tr. 256). But she and appellant 
began to have disputes about her going out with other men 
(Tr. 254). In mid-May, she testified, appellant confronted 
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her one evening when she had been out and told her that 
if she did not stop he was going to kill her. When she 
told him to go on and do so, he responded that he would 
‘get the thing that is closest to you.’’ (Tr. 254-256.) The 
dispute continued through June 8, when appellant accosted 
Mrs. Catlett on her way into her house. He put a knife 
to her ribs, forced her onto the porch and refused to 
accept her explanation that she had been at work. He 
removed the knife only when a neighbor came up on the 
porch, (Tr. 257-258.) On June 9, appellant again waited 
for her when she came home. He grabbed and choked her 
until she went limp. When she could not stand up, appel- 
lant carried her across the street to the park, where he 
said, ‘‘Girl, I am not playing with you. Don’t you see I 
am not playing with you?’’ Only after some discussion 
did he let her go home. (Tr. 258-259.) 

On June 10, Mrs. Catlett stated, she sent her son off to 
school a few minutes before 9 a.m. telling him to catch up 
with his cousin Loraine. The boy had some cookies with 
him. Appellant came over to 4328 4th Street about 10:30 or 
lla.m. Appellant said to her, ‘‘Girl, you better be glad you 
didn’t talk to me last night or see me last night, because 
I was real mad.’’ All the children came home for lunch 
except Zachary, a fact which appellant was the first to 
comment upon. Mrs. Catlett gave the boy until 12:30 to 
appear, and when he had not, she hurried to the school. 
Appellant volunteered to go with her. At the school appel- 
lant searched with her and comforted her, and when she 
could not speak on the telephone to the police he spoke 
for her. After the police arrived and took Mrs. Catlett 
home, it was necessary for her to go with them to head- 
quarters to give a statement. The police did not ask 
appellant to go but, she stated, he wanted to go along 
with her, and at headquarters his attitude was to comfort 
and talk to her. (Tr. 260-264.) 

Mrs. Catlett testified that she received a letter post- 
marked June 10 about two days after her son’s death. 
This was identified as in appellant’s handwriting and signed 
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by him, and was received in evidence without objection 
and read to the jury. In this letter appellant said he was 
“Cinsane with jealousy,’’ that he ‘‘hate[d] to be revengeful 
or spiteful,’’ that it ‘‘seem[ed] like the end for me,”’ and 
that she should ‘‘laugh and have fun.’’ (Tr. 265-267.) In 
conclusion Mrs. Catlett gave as her opinion that appellant 
had been angry when he committed the assaults upon her, 
but that he was ‘‘all right in the head’? and ‘‘normal’’ 
(Tr. 272-275). The Government then rested. 


The Defense 


Before the defense put on its case, the court and counsel 
conducted lengthy discussions on the record out of the 
jury’s presence covering various matters. The defense 
attorney declined to make any motions (Tr. 279). But he 
advised the court that he had thought he would ‘‘inject a 
question of insanity defense,’’ but that appellant in a 
written statement handed the court and read into the rec- 
ord declined to plead insanity (Tr. 276-277, 284-285). After 
consideration of the matter during a luncheon recess, the 
court stated his intention to exercise his discretion to im- 
pose the insanity defense. The court in his oral ruling 
noted the conflicting psychiatric reports, the sympathy ele- 
ment in the case, and the bizarre nature of the defense. 
(Tr. 284-286.) Further discussion between the court and 
counsel revealed that the defense attorney had received 
access to all the Government files and exhibits including 
those not offered in evidence, and that the defense attorney 
knew about the search warrant long before trial and saw 
no weakness in it (Tr. 280-281, 283). Also made known 
to the court was the fact that appellant personally insisted 
upon taking the stand, although he was fully warned and 
advised on the subject (Tr. 281, 288-289). 

Appellant, a 23-year old man, testified at length in his 
own behalf. In many respects he corroborated the account 
of the Government witnesses, a fact later noted by the 
court as additional reason for imposing the insanity de- 
fense (Tr. 353). Appellant admitted that he had seen the 
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decedent with Loraine Driver and had spoken to them, but 
claimed that they had both gone on with the boy ‘‘a good 
ways’’ behind the girl (Tr. 294-295). Although appellant 
identified the laundry bag as similar to one used by Mrs. 
Brown, he denied being seen with the bag on June 10, and 
on cross he claimed he had never seen Judy Thomas who 
lived about three doors away (Tr. 301-302, 311, 315). Ap- 
pellant admitted asking Lillian Catlett the whereabouts of 
her son at noontime (Tr. 297). He also admitted the exist- 
ence of a dispute over her seeing others and admitted vari- 
ous attacks he had made on her including the choking inci- 
dent, but he denied using a knife or threatening her or 
her children (Tr. 298-299, 305-309, 336, 338). His letter, 
he said, was only meant to be a ‘‘Dear John letter’’ (Tr. 
300). 

On cross-examination, appellant suggested that his in- 
quiry to the Driver brothers about Zachary was mere idle 
curiosity (Tr. 313-314). The decedent, he claimed, had 
never entered the walkway, much less come up his stairs 
(Tr. 315-316). Appellant said his conversation with Zach- 
ary lasted only seconds, and he did not then notice the 
clothes the boy was wearing (Tr. 316, 320-321). When 
called upon to explain his answer to Detective Coppage 
to the effect that the shoes were brown, he responded by 
claiming that Lillian Catlett gave him this description when 
he called the police (Tr. 324-325). Appellant asserted that 
he had asked where the Browns’ children were only so as 
to help them get dressed, and this was the reason for which 
he had waited for their child to come up from the base- 
ment (Tr. 317-318). Appellant stated on direct and cross- 
examination that he owned a spool of tape and that it had 
been used before (Tr. 302-303, 327). He had no explana- 
tion for the hairs on the cardboard and doubted the pres- 
ence of identifiable fibers on his sheet (Tr. 329-330). When 
he went with the police to identify the body, he did not 
understand himself to be officially under arrest (Tr. 322). 
Finally, appellant stated that he had been angry with 
Lillian Catlett, but he always knew what he was doing and 
remained in control of himself (Tr. 331-333). This was 


the third time a woman had done him wrong (Tr. 341). 
When questioned by his counsel as to his past mental his- 
tory, appellant declined to answer (Tr. 346-347). 

At the conclusion of appellant’s testimony and on the 
opening of the third day of trial, there was another con- 
ference between court and counsel without the presence 
of the jury. Defense counsel moved for judgment of 
acquittal which was denied (Tr. 351). It was noted that 
defense counsel had the day before examined those Govern- 
ment exhibits not introduced in evidence and the Govern- 
ment’s files, which included a confession by appellant. The 
prosecutor also pointed out that he had informed defense 
counsel at least a month earlier that he did not intend to 
offer the confession at trial. (Tr. 355.) As to the insanity 
defense, the court confirmed its ruling that in the interest 
of justice this defense would be presented to the jury over 
the objection of appellant. The court reiterated the basis 
for its exercise of discretion in the matter, noting again 
that the Government’s case was ‘‘very strong,’’ the facts 
were ‘‘bizarre,’’ the appellant’s testimony gave consider- 
able support to the Government’s case, and the insanity 
defense was ready and available to appellant through an 
expert witness. Defense counsel indicated his agreement 
with the court’s ruling, while continuing his objection on 
behalf of appellant to the injection of the insanity defense. 
(Tr. 351-354, 358.) Appellant was specifically accorded 
the right of cross-examination of the expert witness testify- 
ing in favor of the defense (Tr. 356-357). At no time did 
defense counsel suggest possible bifurcation of the trial. 

Dr. Irving L. Berman, Legal Psychiatric Division, then 
took the stand. He concluded that appellant was suffering 
from a mental disease at the time of the offense and that, 
if committed by appellant, the offense was the product of 
his disease (Tr. 372, 374-375, 381). The doctor testified 
that he had examined appellant in December 1962 and 
again in May 1966 and found him suffering from schizo- 
phrenia of the chronic undifferentiated type (Tr. 364, 372- 
373). Rejection by a woman, Dr. Berman stated, put appel- 
lant under pressures he could not handle, with the result 
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that appellant went into psychosis and was in a fugue or 
dissociated state at the time of the crime (Tr. 372-375). 
Dr. Berman gave specific examples from appellant’s past 
history, which were permitted by the court only after 
appellant’s counsel indicated that he wanted these before 
the jury as helpful to the defense and his ‘‘eyes [were] 
open on this’’ (Tr. 365). These examples included prior 
assaults upon women with whom appellant had been ro- 
mantically involved and their infants, and appellant’s own 
statement to Dr. Berman that, although appellant claimed 
unawareness that he had done so, ‘‘they say I take revenge 
on mothers’ babies’? (Tr. 365, 376-378). Dr. Berman 
opined that appellant was extremely dangerous and a 
‘‘walking time bomb’’ (Tr. 379-380). 

On cross-examination, Dr. Berman’s qualifications were 
explored and it was determined that his experience in deal- 
ing with psychiatric problems of criminals was not exten- 
sive (Tr. 381-390). It was also brought out that his two 
examinations of appellant had consumed about an hour 
each, that his conclusions were based in part upon appel- 
lant’s statements to him that he did not remember the 
assaultive incidents in his history and on other unverified 
information, and that the doctor’s knowledge of the facts 
of the crime charged was derived from a newspaper clip- 
ping that he brought with him to the trial (Tr. 396-398, 
406-410, 416-417, 434, 444). In the course of redirect, Dr. 
Berman was permitted to read to the jury the opinion of 
a psychologist who had reached a conclusion like his 
own resulting from an examination of appellant in 1962 
(Tr. 458-465). Dr. Berman stated that he had studied 
also the report of St. Elizabeths Hospital during a visit ® 
in the office of the prosecutor, and he concluded that the 
history and tests there related supported his own rather 
than the hospital’s conclusions (Tr. 470-472). In an effort 
to rehabilitate Dr. Berman’s testimony, defense counsel 
retraced appellant’s assaultive history in detail and drew 


9 This visit took place at the time Dr. Berman rendered his 
original letter opinion to the court. 
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from the doctor the conclusion that this pattern of behavior 
confirmed his analysis (Tr. 479-481). 

The defense next called Henry Summers, an uncle of 
appellant. Mr. Summers stated that appellant suffered 
epileptic fits as a child, and he described three attacks by 
appellant on women or children which he observed (Tr. 
485-494). But Mr. Summers said he thought appellant 
was of sound mind and not insane (Tr. 500-501). At this 
point, the defense rested. 


Rebuttal 


In rebuttal the Government first recalled Edwin Brown. 
In reference to appellant’s explanation of his concern about 
the child who went to the basement to get a toy, Mr. Brown 
said that appellant had never helped his child to get dressed 
(Tr. 505). Mr. Brown also stated that he had seen Judy 
Thomas, the neighbor, in appellant’s presence and speak- 
ing to him on two or three occasions a month or so prior 
to the murder (Tr. 505-506). Mr. Brown gave the opinion 
that appellant was normal and of sound mind (Tr. 508). 

Detective Coppage was also recalled to testify that ap- 
pellant told him at the scene of the body’s recovery that 
the decedent had on brown shoes and, when the shoes were 
shown to appellant, appellant identified them as like the 
decedent’s (Tr. 513). Lillian Catlett then took the stand 
and stated that she had not told appellant the color of her 
son’s shoes on June 10 (Tr. 514). 

After Mrs. Brown briefly testified as to appellant’s 
soundness of mind, Detective Samuel Walls, Homicide 
Squad, took the stand for the first time in rebuttal. He 
also gave the opinion that appellant acted normally and 
seemed in contact with reality (Tr. 524, 527). Detective 
Walls said that he had met appellant and Mrs. Catlett at 
the school and appellant, who was consoling the woman, 
wanted to go with her when the police took her home (Tr. 
522). He asked appellant to come with him from the home 
to the scene of the recovery to make the first positive identi- 
fication of the body, at which time appellant was not a 
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suspect. Detective Walls heard the conversation about 
shoes. (Tr. 523-524.) From the scene they returned to 
Mrs. Catlett’s home, and from there to the Homicide Squad 
office where they arrived about 2 or 2:30 p.m. Mrs. Catlett 
asked appellant to come with them there, and he wanted 
to come to console her. (Tr. 524-525.) Appellant remained 
consoling the mother for about forty-five minutes in the 
outer office while statements were taken from various wit- 
nesses and some of them including appellant stepped out 
for refreshment (Tr. 526). The detective’s opinion based 
on his experience was that appellant was of sound mind 
on that day (Tr. 527). 

At this point at the beginning of the fourth day of trial, 
the Government presented Dr. Mauris M. Platkin, in charge 
of the maximum security division of St. Elizabeth’s Hospi- 
tal, as an expert witness in regard to appellant’s mental 
condition at the time of the offense. Examination of Dr. 
Platkin’s qualifications brought forth his extensive experi- 
ence in criminal law and psychiatry (Tr. 535-537). He 
stated his opinion that appellant was without mental dis- 
order at the time of the crime (Tr. 538). This opinion was 
based on a complete review of appellant’s file including 
interviews with appellant’s parents, psychological and 
neurological tests, and almost ninety days of observation 
and examination by hospital personnel culminating in a 
medical staff conference during which Dr. Platkin saw 
appellant for an hour (Tr. 538-544). Defense counsel on 
cross-examination questioned Dr. Platkin in regard to ap- 
pellant’s history of attacks upon women and children even 
to the point of displaying photographs of the decedent to 
him, but the witness indicated that the nature of the acts 
did not necessarily show they were the product of a men- 
tally ill person (Tr. 551-569, 578). Dr. Platkin went on 
to state that the acts alleged in the case on trial did not 
indicate a fugue state, and he distinguished between mental 
illness and a poor capacity to control behavior (Tr. 581- 
583). Such acts, Dr. Platkin stated, were rather a way of 
expressing hostility, anger and bitterness (Tr. 584). 

Thereafter, Dr. David J. Owens, the clinical director of 
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the maximum security division of St. Elizabeths Hospital, 
testified. He stated that he had headed the medical staff 
conference on appellant called on October 25, 1965. His 
opinion was that appellant did not then or at the time of 
the crime suffer from mental illness. (Tr. 599-600.) In 
particular, he stated, nothing indicated schizophrenia, and 
appellant at the hospital was without hallucinations, was 
oriented, and in ‘‘very good contact with reality’? (Tr. 
601-604). Defense counsel on cross-examination again went 
through appellant’s previous similar attacks in hypothetical 
form. Dr. Owens responded that these still would not indi- 
cate a schizophrenic pattern now or in the past, but appel- 
lant’s motivation probably was anger which he ‘‘took out’’ 
on the most helpless source. (Tr. 609-612.) Finally, he 
pointed out that schizophrenia was not an illness sudden 
in onset or recovery (Tr. 613-614). The Government then 
rested its rebuttal case. 


Closing Matters 


Prior to closing arguments, the court and counsel con- 
ferred on the subject of the instructions at the bench. The 
court indicated that because of the inapplicability of the 
mandatory commitment provision and the Lyles instruction 
where the insanity defense is imposed by the court, he 
and counsel had given consideration to formulation of an 
instruction to account for that circumstance. Although such 
an instruction in fact was proposed by the prosecutor, de- 
fense counsel specifically asked that it not be given and 
the court indicated its approval of defense counsel’s judg- 
ment on the question. (Tr. 623-625.) 


In closing argument the prosecutor called the jury’s at- 
tention to the series of incidents between appellant and 
Mrs. Catlett which led up to the murder of her son and 
established the motive (Tr. 626-632). He remarked the 
overwhelming nature of the proof and tangible evidence 
in the case (Tr. 632-638). And he attacked the qualifica- 
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tions and conclusions of appellant’s insanity expert, con- 
trasting them with those for the Government (Tr. 638-643). 

The defense attorney argued the insanity defense alone. 
He related the full history of appellant’s attacks on women 
and children, culminating in the bizarre circumstances of 
the case on trial. He verbally dragged out the ropes and 
trusses and hooks and tapes, and time and again he put to 
the jury the question whether a man who could do this 
could be sane. (Tr. 645-660.) 

The court instructed on first degree murder and on the 
insanity defense. Defense counsel indicated his satisfaction 
(Tr. 679, 681-682). The jury retired at 4:05 p.m., but re- 
turned at 5:18 to inquire whether life imprisonment meant 
without parole. The court informed the jury, agreeably to 
counsel, that such a sentence would permit parole after 
twenty years. (Tr. 682-683). More than four hours later, 
the jury returned its verdict and recommendation of life 
imprisonment (Tr. 683-684). 


Post-trial Developments 


After appellant’s conviction, he filed a series of pro se 
motions in the District Court and in this Court, none of 
which were adopted by counsel. A motion styled ‘‘Motion 
for Judgment of Acquittal’’ in the District Court, sworn 
to June 20, 1966, alleged ineffective assistance of counsel, 
denial of a fair trial, and an improper basis for the insanity 
defense. Appellant also claimed refusal of his trial counsel 
to move to suppress evidence before trial contrary to his 
instruction. According to appellant’s ‘‘Petition for a Writ 
of Mandamus or, Alternatively, for a Writ of Habeas Cor- 
pus’’ in this Court, sworn to on June 28, this motion was 
returned to appellant by the Clerk of the District Court 
with a notation that he should proceed through counsel. 
Appellant’s petition in this Court sought relief from the 
District Court’s refusal to consider his motion. The Clerk 
of this Court transmitted the petition to the District Court 
as a timely filed application to proceed on appeal without 
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prepayment of costs. The District Court granted the ap- 
plication to so appeal on July 19.” 


STATUTES INVOLVED 


Title 22 of the District of Columbia Code, Section 2401, 
provides: 


Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premedi- 
tated malice or by means of poison, or in perpetrating 
or attempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose 
so to do kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in section 22-401 
or 22-402, rape, mayhem, robbery, or kidnapping, or 
in perpetrating or attempting to perpetrate any house- 
breaking while armed with or using a dangerous 
weapon, is guilty of murder in the first degree. 


Title 22 of the District of Columbia Code, Section 2404, 
provides : 


The punishment of murder in the first degree shall 
be death by electrocution unless the jury by unanimous 
vote recommends life imprisonment; or if the jury, 
having determined by unanimous vote the guilt of the 
defendant as charged, is unable to agree as to punish- 
ment it shall inform the court and the court shall there- 
upon have jurisdiction to impose and shall impose 
either a sentence of death by electrocution or life im- 
prisonment. 

Notwithstanding any other provision of law, a per- 
son convicted of first degree murder and upon whom 
a sentence of life imprisonment is imposed shall be 


10 Appellant in his brief at 2-3 refers to a further motion in Dis- 
trict Court under 18 U.S.C. § 2255 and an appeal therefrom sought 
in this Court which was denied without prejudice to raising the 
same issues on direct appeal in the present case. This Court’s Misc. 
No. 2887 so reflects. 
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eligible for parole only after the expiration of twenty 
years from the date he commences to serve his sentence. 


In any case tried under this Act as amended where 
the penalty prescribed by law upon conviction of the 
defendant is death except in cases otherwise provided, 
the jury returning a verdict of guilty may by unani- 
mous vote fix the punishment at life imprisonment; and 
thereupon the court shall sentence him accordingly; 
but if the jury shall not thus prescribe the punishment 
the court shall sentence the defendant to suffer death 
by electrocution unless the jury by its verdict indicates 
that it is unable to agree upon the punishment, in which 
case the court shall sentence the defendant to death or 
life imprisonment. 


Title 18, United States Code, Section 3005, provides in 
pertinent part: 


Whoever is indicted for treason or other capital 
crime shall be allowed to make his full defense by 
counsel learned in the law, and the court before 
which he is tried, or some judge thereof, shall im- 
mediately, upon his request, assign to him such counsel, 
not exceeding two, as he may desire, who shall have 
free access to him at all reasonable hours... . 


SUMMARY OF ARGUMENT 


I 


The present claim of error for lack of a bifurcated trial 
is an appellate afterthought, for the trial judge’s discretion 
to bifurcate was not invoked. At the time of the judge’s 
ruling that the insanity defense would be imposed upon 
appellant over his objection, none of the reasons now urged 
in favor of bifurcation had been developed. And appellant 
has now retreated from his quarrel with the insanity de- 
fense. Under such circumstances, there can be no claim 
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that the trial court abused its broad discretion by failing 
to bifurcate. Moreover, this was not an appropriate case 
for bifurcation. Appellant’s defense on the merits was 
practically non-existent, and what there was had been 
crushed before it was offered by the weight of the evidence 
against him. Appellant can point to no prejudice from 
the unitary trial. 
I 


Appellant was represented by retained counsel of his 
own choice at trial. His claim that he should have been 
informed of a right to two assigned counsel but was not 
is without substance or support in the record. 


Til 


Defense counsel at trial did not challenge the introduc- 
tion of evidence obtained from his home under a United 
States Commissioner’s search warrant clearly valid on its 
face. Nor did he seek to block the receipt in evidence of 
photographs and scissors connected with the crime, and 


indeed he made affirmative use of certain of these items. 
And though he successfully objected to the giving of a 
proposed instruction concerning the consequences of a ver- 
dict of not guilty by reason of insanity in a case where the 
accused disavowed that defense, he proposed no alternative 
for there was none. Appellate counsel’s present effort to 
fault these trial decisions is wholly lacking of merit. 
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ARGUMENT 


I. The trial court did not abuse a discretion never invoked by 
appellant on the question of possible bifurcation of the 
trial; nor did appellant suffer unfair prejudice from the 
unitary trial. 


(Tr. 276-277, 279, 281, 284-286, 288-289, 346-347, 351-358) 


Appellant on this appeal takes no issue with the im- 
position on him over his objection of the insanity defense 
at trial? Rather he contends that the judge did not go 
far enough to override his trial position, claiming rever- 
sible error in the court’s failure to give him of its own ac- 
cord two separate trials on the issues of guilt and insanity.” 
In support of this claim appellant has confined his argument 
here to a recitation of portions of the evidence adduced by 
his trial counsel on the insanity issue and to a corrollary 
assertion that this evidence prejudiced his defense. 

Although appellant urges the Court to find an abuse of 
discretion under the dictum in Holmes v. United States, 
124 U.S. App. D.C. 152, 363 F.2d 281 (1966),"* he ignores 
the applicable standard of review which requires that he 
demonstrate trial action which is ‘‘arbitrary, fanciful or 
clearly unreasonable.’’* Here the record discloses no sug- 
gestion of possible bifurcation raised at the trial level even 
though the court and counsel fully discussed the issues 


11Qn the contrary, appellant notes that the court’s order to this 
effect. was “undoubtedly proper.” See Appellant’s Br. 36. 

12 Appellant’s Br. 35-40. 

13, We point out that appellant’s basic contention is not here a 
matter of first impression. The issue has been raised at trial, unlike 
the present case, and pressed on appeal in at least two other first 
degree murder cases now pending in this Court. Naples v. United 
States, D.C. Cir. No. 20312, argued January 19, 1967; and Parman 
v. United States, D.C. Cir. No. 20506, awaiting argument on June 
3, 1967. The present arguments cover little new ground, and we 
would accordingly refer the Court to the Government’s briefs in 
those cases for a fuller explication of our position. 

14 United States v. McWilliams, 82 U.S. App. D.C. 259, 261, 163 
F.2d 695, 697 (1947). 
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arising on appellant’s personal disavowal of the insanity 
defense (Tr. 276-277, 284-286, 351-358). So far as the 
record shows none of the ‘‘prejudicial’’ evidence now urged 
as requiring bifurcation was made known to the trial judge 
during his consideration of the insanity question, nor did it 
become visible until the defense was launched and under 
way before the jury. Discretion uninvoked can hardly be 
abused. And appellate allusions to incompetence of coun- 
sel or speculations of prejudice from judicial inaction do 
little but confirm the truism that the courses of action 
adopted in an unsuccessful trial inevitably give rise to 
second thoughts upon hindsight.’® This appellate perspec- 
tive carries with it the danger of misemphasis and magnifi- 
cation and here brings scant weight to impeach the validity 
of the proceedings below. 

Even had the trial court’s attention been directed to the 
issue, this case does not present an appropriate occasion 
for bifurcation. Difficulty in advancing strong, practically 
inconsistent claims—on the one hand that the defendant 
did not commit the act charged, and on the other that if 


he did it was the product of his mental illness—was not 
presented here.!7 In the first place, this appellant per- 


15 Cf. Rhone & Wilson v. United States, — U.S. App. D.C. —, 
365 F.2d 980, 981 (1966); Hood & Jackson v. United States, — 
US. App. D.C. —, 365 F.2d 949, 951 (1966); Walker v. United 
States, 124 U.S. App. D.C. 194, 195, 363 F.2d 681, 682 (1966). 

16 See Appellant’s Br. 37. Such allusions and speculations as are 
indulged here, we suggest, merely obfuscate the issue. Lawyers 
cannot reasonably be called upon to justify every decision at trial 
on pain of an accusation of incompetence. Nor need this Court 
inquire into the basis of those tactical or strategic decisions which 
inevitably occur in the course of every trial and may ultimately 
determine its result. See Mitchell v. United States, 104 U.S. App. 
D.C. 57, 259 F.2d 787, cert. denied, 358 U.S. 850 (1958) ; Moore & Hall 
v. United States, 95 U.S. App. D.C. 92, 93, 220 F.2d 198, 199 (1955). 
Far removed as we are from the trial arena where issues develop, 
decisions are made, and dies are finally cast, care should be taken 
that condemnation does not lightly flow from out of the cool and 
comfortable confines of our appellate offices. 

17 Compare Holmes v. United States, supra at 153, 363 F.2d at 282. 
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sonally refused to embrace the insanity defense, a fact 
which was made apparent to the jury (Tr. 346-347), and 
he thereby avoided the appearance of personal inconsist- 
enecy. And secondly, the defense case on the merits hardly 
amounted to a defense at all. Appellant alone on his behalf 
testified to the merits. He did no more than put himself 
at odds in the minor respects with Government testimony 
which he in fact corroborated in the major ones. This 
was undoubtedly understood by appellant’s trial attorney 
whose single motion for judgment of acquittal at the end 
of appellant’s testimony was pro forma (Tr. 351; and see 
Tr. 279), and against whose wishes appellant insisted upon 
taking the stand originally in spite of repeated warnings 
from counsel and the court (Tr. 281, 288-289). The court 
in fact was constrained to note at the time of its rulings 
on the injection of the insanity defense that the nature of 
the defense was bizarre and appellant’s testimony gave 
substantial support to the Government’s case (Tr. 285, 353). 
As we believe the Counterstatement sets forth, the Govern- 
ment developed a thorough and comprehensive picture of 
the crime for the jury through an impressive presentation 
of testimonial, demonstrative, and scientific evidence which 
left no loopholes for appellant’s escape. He was left with 
but a naked denial of guilt under a crushing weight of 
highly convincing evidence. 

Under the circumstances appellant had no realistic choice 
other than to defend on an insanity basis, and it seems 
probable that he derived benefit from the unitary trial with 
that defense. For here, while the jury’s conclusion that 
appellant had committed the murder could not reasonably 
have been affected in view of the evidence against him, their 
determination of punishment well may have been. Instead 
of inflaming the jury against him as appellant has sought to 
convey by reciting in his brief the hypotheticals asked by 
his trial counsel, the effect of this effort to diminish his 
mental responsibility for committing the crime more likely 
mitigated his punishment and spared him the capital 


’ 
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penalty."* See Pope v. United States, 372 F.2d 710, 730 
(Sth Cir. 1967). In any event, in a case such as this where 
powerful sympathies operate on the question of life or 
death in the jury’s hands, it would be a harsh rule indeed 
that would keep from the jury deciding guilt and punish- 
ment any available evidence of insanity as a cause of the 
crime.” 


In sum, the introduction of the insanity defense here into 
a unitary trial did not constitute an abuse of discretion. 
Appellant cannot point to a prejudicial result. Nor can he 
effectively argue the view that the disadvantages in a 
unitary trial outweighed those inherent in a bifurcated 
one.” 


18 After but an hour’s deliberation in this child-murder case, the 
jury indicated its concern whether life imprisonment would ade- 
quately protect society from this appellant. Informed of his parole 
eligibility in twenty years in the event of a life sentence, the jury 
required another four hours to return its recommendation of life 
imprisonment. 

19 Compare People v. Coleman, 20 Cal. 2d 399, 126 P.2d 349 
(1942), cert. denied, 320 U.S. 767 (1943), where the jury imposed the 
death sentence at the guilt stage of a bifurcated trial at which de- 
fendant was not permitted to show he was suffering from delirium 
tremens, and where at the sanity stage the same jury found de- 
fendant sane. Of course, if one jury decides guilt, insanity, and pun- 
ishment seriatim even in a trifurcated trial, the Holmes concern with 
inconsistency remains as to the next following issues. On the other 
hand, if the Holmes reasoning is to require two or three juries to de- 
cide these issues, the situation hardly becomes more manageable. 
How the statute (22 D.C. Code § 2404) providing for jury determi- 
nation of guilt and punishment may be fitted to such a procedure is 
unclear. See Frady & Gordon v. United States, 121 U.S. App. DC. 
78, 107-110, 348 F.2d 84, 113-116, cert. denied, 382 U.S. 909 (1965) 
(opinion of Burger, J., concurring in part and dissenting in part). 

20 See generally, Louisell & Hazard, Insanity as a Defense: The 
Bifurcated Trial, 49 Calif. L. Rev. 805 ( 1961). It is there pointed out 
that many of the supposed advantages of a bifurcated trial on in- 
sanity are often more hoped for than real, that such a trial has many 
concrete disadvantages, and that several of the jurisdictions which 
have experimented with the system in insanity cases have repudiated 
it after a period of experience. These professors found the procedure 
unworkable and noted that it created substantial problems of dupli- 
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Il. Appellant suffered no prejudice by reason of having one 
lawyer only. 


Appellant’s second argument” alleging prejudice from 
the fact that he was represented by but a single attorney 
at trial is misconceived both as to law and facts. 

The statute relied upon speaks of the assignment of 
counsel, not exceeding two, upon a defendant’s request in 
a capital case. 18 U.S.C. § 3005. The provision was meant 
to insure that a sufficient number of attorneys would be 
appointed so the defense would not suffer from insufficient 
manpower. See Smith & Cunningham v. United States, 
122 U.S. App. D.C. 300, 307, 353 F.2d 838, 845 (1965), cert. 
denied, 384 U.S. 910 (1966). But where a defendant is 
represented from preliminary hearing through trial by 
counsel retained by him, as was the fact here, this concern 
to supply sufficient manpower has no application.” In such 
a ease as this, appellant can only fall back upon his consti- 
tutional right of effective assistance; nor has he a constitu- 
tional right to more than one counsel unless it appears that 
they are essential to his effective assistance. See Crum v. 
Hunter, 151 F.2d 359 (10th Cir. 1945), cert. denied, 328 U.S. 
850 (1946). 

Although it has been said that prejudice will be presumed 
where a defendant is not advised of his statutory right to 
two counsel, see Smith & Cunningham v. United States, 


cation of evidence without corresponding benefit and with the prose- 
cution being required to convince 24 jurors. Problems of due process 
also may arise in limitations of the evidence in the guilt stage of a 
bifurcated trial. See People v. Wells, 33 Cal. 2d 330, 202 P.2d 53, 
70-71 (1949) (dissenting opinion of Edmonds, J., concurred in by 
Traynor, J.). See also Hansford v. United States, 124 U.S. App. D.C. 
387, 397 n. 13, 365 F.2d 920, 930 n. 13 (1966) (dissenting opinion) ; 
Spencer v. Texas, 385 U.S. 554, 567-568 n. 12 (1967) ; Pope v. United 
States, 372 F.2d 710, 728-730 (8th Cir. 1967). 

21 Appellant’s Br. 41-43. 

22 Cf. United States v. Morris, 178 F.Supp. 694, 697 (E.D. Pa. 
1959), affirmed, 277 F.2d 927 (3rd Cir.), cert. denied, 364 U.S. 848 
(1960), where the defendant himself selected an attorney and failed 
to make any request of the court. 
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supra at 308, 353 F.2d at 846, such a rule surely has little 
basis where a defendant appears with retained counsel of 
his own choice,** even if it should be concluded that the 
statutory right is to apply in such cireumstances. <A general 
requirement of advice as to various specific statutory as 
opposed to constitutional rights of defendants would impose 
a burdensome task on the courts, and is not to be favored. 
Moreover, appellant here has failed even to provide a 
record for examination by this Court that could show in 
fact the absence of the advice complained of. And his 
assertion that the Commissioner failed to give proper ad- 
vice is, to say the least, misleading.** Since we believe it 
is sufficiently shown elsewhere in this brief that appellant’s 
trial counsel effectively preserved what rights he could in 
the face of overwhelming evidence of guilt, we do not here 
elaborate on our further belief that any possible presump- 
tion of prejudice relied on by appellant has been vitiated.” 


73 See the preceding footnote. 

24 Cf. Barkan v. United States, 305 F.2d 774, 778 (7th Cir.), cert. 
denied, 371 U.S. 915 (1962). Of course, if a defendant or his attorney 
feels the need of further assistance, he is free to ask it. 

*5 Appellant has not troubled to obtain transcripts of his arraign- 
ment or the various other proceedings at which, for all this Court 
knows, he may have been advised by a judge. Appellant’s assertion 
in his brief at 42, n.6 concerning the contents of an affidavit furnished 
by appellant to his appellate counsel is wholly improper and should 
be stricken from the brief. E.g., Moore v. United States, 359 F.2d 
852, 853 (Sth Cir. 1966) ; United States v. Bowles, 331 F.2d 742, 746 
n.11 (3rd Cir. 1964). 

*6 See the preceding footnote and compare Appellant’s Br. 9, n. 4. 
It should be obvious that the Commissioner’s report, which is a part 
of the record on this appeal, is in shorthand style, and that the singu- 
lar form of the word “counsel” is identical with the plural. 

*7 Under the circumstances of this case, the sentence imposed on 
this appellant represents no small victory. See footnote 18, supra, 
and adjacent text; and see Smith & Cunningham v. United States, 
supra at 308, 353 F.2d at 846. 


27 


II. Appellant has not satisfied his burden of showing that 
he received ineffective assistance of counsel. 


(Tr. 134, 136, 153, 159, 231-233, 283-984, 354-355, 525-526, 
551-553, 623-625, 645-660) 


With his claim of ineffective assistance of counsel,”® 
appellant apparently seeks to achieve by indirection what he 
is precluded from doing directly. Although we believe the 
record in this case is an exceptionally strong one and clearly 
justifies affirmance of the judgment below, the claims pre- 
sented by this appellant on his direct appeal attempt to 
force the Government to answer and this Court to weigh 
matters no longer a part of this case which cannot be ade- 
quately developed even in the event of a remand. But 
slightly confined by the record, appellant has presented in 
his brief every manner of assertion and speculation whether 
sustainable by logic, inference, or imagination. We have 
not sought to answer each of his contentions in the terms 
presented, for we believe the record of the trial sustains 
itself. But we confess to a certain unease at being asked to 
answer accusations of trial defects supposedly caused by 
appellant’s chosen counsel, and the bases of which seem 
uninhibited by the appellate rules that binds us. This Court 
is no more equipped for divination of facts not in the record 
than are we or the appellant.” 

Appellate counsel erects a structure of ineffective assist- 
ance of trial counsel resting upon three instances of sup- 
posed neglect of appellant’s trial interests. In fact, none 
of those instances lends itself to the easy characterization 


8 Appellant’s Br. 44-60. 

°° Of course, it is the Government which is entitled at this stage 
of the proceedings to have the benefit of all inferences from the facts, 
a rule which if applied in this case would climinate substantially all 
the arguments presented under the corresponding heading of appel- 
lant’s brief. Glasser v. United States, 315 U.S. 60, 80 (1942). 

% Cf. Sykes v. United States, 373 F.2d 607, 613 (5th Cir. 1966), 
cert. denied, 386 U.S. — (1967). 
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appellant seeks to put upon them. Certainly, none ap- 
proaches the heavy burden presently upon the accused to 
show requisite unfairness. Bruce v. United States, D.C. 
Cir. No. 20146, decided April 27, 1967; Dyer v. United 
States, D.C. Cir. No. 20052, decided March 23, 1967 ; Mitchell 
v. United States, 104 U.S. App. D.C. 57, 259 F.2d 787, cert. 
denied, 358 U.S. 850 (1958) .*? 


A. The absence of a motion to suppress evidence in this 
case does not further appellant’s burden, 


The first prop for appellant’s claim of ineffective assist- 
ance is the absence from the record of a motion to suppress 
the evidence and the admission in evidence of a considerable 
number of Government exhibits withont objection.” Of 
course, appellant is not in a position to challenge the evi- 
dence directly, for the courts have declined to permit such 
attacks upon the evidence where the record is undeveloped 
by a motion to suppress or by objection at trial." Never- 
theless, appellant here in effect seeks to do just that. 


31 Compare Appellant’s Br. 60, and the cases there relied upon, Ap- 
pellant entirely misconceives the standard of review applicable on 
the present claim. 

2 Appellant’s Br. 44-54. Appellate counsel has endeavored to sup- 
port this claim by relating a conversation between appellant and his 
trial counsel. See Br. 44, Although this conversation is related in the 
papers filed in this Court by appellant pro se, we submit it has no 
place in the consideration of the Court at this time. 

33 See, e.g., Schmerber v. California, 384 U.S. 757, 766 n. 9 (1966) ; 
On Lee v. United States, 343 U.S. 747, 750 n. 3 (1952) ; Segurola v. 
United States, 275 U.S. 106 (1927); Baxter v. United States, 119 
US. App. D.C. 151, 337 F.2d 547 (1964); Ramey v. United States, 
118 U.S. App. D.C. 355, 336 F.2d 743, cert. denied, 379 US. 840 
(1964) ; Scott v. United States, 115 U.S. App. D.C. 208, 317 F.2d 
908 (1963); Gray v. United States, 114 U.S. App. D.C. 77, 311 F.2d 
126, cert. denied, 374 U.S. 888 (1963) ; (George) Williams v. United 
States, 113 U.S. App. D.C. 7, 303 F.2d 772, cert. denied, 369 U.S. 
875 (1962); (Clifton) Johnson v. United States, 110 U.S. App. D.C. 
187, 290 F.2d 378 (1961); Sykes v. United States, supra; United 
States v. Indiviglio 352 F.2d 276 (2d Cir. en bane 1965), cert. de- 
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We do not feel it would be fruitful to examine indi- 
vidually the gamut of appellant’s specific contentions, for 
a review of the collection is sufficient to permit an accurate 
judgment of their validity. Appellant argues that the 
tangible evidence introduced at trial against him resulted 
from an illegal confession that tainted the search warrant 
and the search. To attack the confession which was never 
offered, introduced or intimated in any form to the jury, 
his primary reliance is apparently on a newspaper article ™ 
and the fact that appellant was at police headquarters along 
with others involved with the case.** He then concludes that 
the prosecutor must have concluded that it was illegal, and 
so did not offer it.*° From these beginnings appellant goes 
on to suggest, on the basis of an approximation of chro- 
nology and without regard to the four corners of the war- 
rant itself, that the search warrant ‘‘may’’ have been a fruit 
of the confession.*? Then the search, he says, ‘‘may’’ too 
have been without a warrant, since the landlady’s estimate 
of the time of entry put it twenty-five minutes before the 


nied, 383 U.S. 907 (1966); Morton v. United States, 79 U.S. App. 
D.C. 330, 331 n. 4, 147 F.2d 28, 30 n. 4, cert. denied, 324 U.S. 857 
(1945). 

34 See Appellant’s Br. 45. Of course, this is not part of the record 
and may not be considered in reconstructing the events. 

35 See Appellant’s Br. 46. Appellant’s brief assumes that appellant 
was under suspicion and under interrogation from the time he ar- 
rived until presentment to the Commissioner. The only specific evi- 
dence in the record suggests otherwise. See Tr. 525-526. 

38 See Appellant’s Br. 46. Given the lack of favor with which con- 
fessions are now received by the courts and the strength of the Gov- 
ernment’s case here, we venture to suggest that somewhat less de- 
finitive conclusions may have motivated the prosecutor’s action. 

37 See Appellant’s Br. 46-47. Of course, appellant has presented no 
evidence, as opposed to speculation, to support this assertion. On 
the other hand, the warrant affidavit recites information and conclu- 
sions that could readily have had their source in witnesses and ob- 
servations independently gathered, as it would seem to indicate on 
its face. See Costello v. United States, 365 U.S. 265, 280 (1961); 
Anderson v. United States, 344 F.2d 792 (10th Cir.), cert. denied, 
382 U.S. 880 (1965). 
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Commissioner signed the warrant.** Even if this was not the 
case, appellant continues, the police officers’ statement in 
the warrant affidavit concerning their earlier visit to the 
premises ‘‘should have produced sufficient skepticism to 
warrant the making of a motion to suppress.’’ *° Moreover, 
appellant argues that the warrant did not describe all the 
items seized, although of course none of the items so 
claimed was introduced except two pairs of scissors and a 
bedsheet.*® Finally, he urges, the items seized and intro- 
duced did not qualify as the instruments characterized in 
the warrant.‘ But most were precisely that, and those that 
were not were still of a nature to justify seizure in the 
course of execution of the warrant. 


38See Appellant’s Br. 47-48. Although this assertion has some 
basis in the record, that basis is hardly conclusive or sufficient to 
impeach the search. 

39 See Appellant’s Br. 48-50. Compare Ellison v. United States, 
93 U.S. App. D.C. 1, 206 F.2d 476 (1957). 

40 See Appellant’s Br. 50-51. Compare Abel v. United States, 362 
USS. 217, 238 (1960); (Clarence) Johnson v. United States, 110 U.S. 
App. D.C. 351, 293 F.2d 539 (1961), cert. denied, 375 U.S. 888 (1963) ; 
Palmer v. United States, 92 U.S. App. D.C. 103, 203 F.2d 66 (1953). 

*1 See Appellant’s Br. 51-53. 

42 A ppellant’s embarkation on a discussion of the “mere evidence” 
rule has small relevance here. The evidence seized under the warrant 
and subsequently introduced consisted of: an adhesive tape con- 
tainer, two pieces of blood-spotted cardboard, a strip of tape, a metal 
hook, two pairs of scissors, and a bedsheet with fibers from the de- 
cedent’s clothing. With the knowledge in the hands of the officers at 
the time of the search as to the manner and place of death, no one 
of these items assumes such remoteness from use as an instrumen- 
tality of the crime as to preclude a reasonably prudent officer from 
seizing it on the scene. Officers should not be required to resolve 
reasonable doubts against seizure where the precise nature of the ob- 
ject cannot be known until subsequent analysis, nor should the sub- 
sequently determined nature or use of the object invalidate a seizure 
reasonable at the time. See United States v. Pardo-Bolland, 229 F. 
Supp. 473 (S.D. N.Y. 1964), affirmed, 348 F.2d 316 (2d Cir.), cert. 
denied, 382 US. 944 (1965) ; and Seymour v. United States, 369 F.2d 
825 (10th Cir. 1966) ; cf. Marron v. United States, 275 U.S. 192, 199 
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In this veritable jungle of speculation, appellant has over- 
looked the most pertinent facts of record. The record shows 
that defense counsel at trial, a man of considerable experi- 
ence before the criminal bar (Tr. 284), was aware of the 
existence of the confession and warrant here challenged 
long before trial (Tr. 283, 354-355).** The record indicates 
that conferences took place between defense counsel and the 
prosecuting attorney prior to and during trial, and that 
these included opening of Government files and exhibition 
of Government exhibits to defense counsel including those 
not used at trial (Tr. 354-355). The record shows the con- 
fession was not offered, a matter likewise known in advance 
of trial to defense counsel (Tr. 355), and that defense coun- 
sel had concluded from his examination of the warrant that 
it showed no weakness (Tr. 283). The record also shows 
an elaborate and effective insanity defense properly antici- 
pated and fully prepared despite the obstruction of the 
aceused.** And the record shows affirmative use at trial of 
certain portions of the demonstrative evidence here chal- 
lenged (Tr. 645-660) .*° 

Of course, any trial has the features of an iceberg, with 
its bulk below the surface. But here even the surface view 
is one that belies any inadequacy of preparation, neglect, 
or clearly erroneous legal advice. See, e.g., Bruce v. United 
States, supra, and authorities there cited. Appellate coun- 
sel cannot build and capitalize on his own ignorance of the 
trial background of investigation, preparation, and decision 


(1927). Nor should fruits found incident to a valid search for instru- 
mentalities be suppressible. See Bennett v. United States, 145 F.2d 
270 (4th Cir.), cert. denied, 323 U.S. 788 (1944), and cases there cited. 

43 Trial counsel was also present at the preliminary hearing a full 
year before trial. 

44 See generally, the Counterstatement herein. 

45 The defense attorney’s repeated recollection of the instruments 
used to truss and tie the body constituted a powerful closing argu- 
ment for the insanity defense. Cf. Skiskowski v. United States, 81 
US. App. D.C. 274, 279, 158 F.2d 117, 122 (1946), cert. denied, 330 
US. 822 (1947). 
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making in order to level his charge against trial counsel.“ 
If anything, he may quarrel with the strategic decision of 
trial counsel to emphasize the insanity defense, or with trial 
counsel’s embracing response to the court’s decision to 
submit it.!7 But such quarrels are not cognizable as the 
error here claimed. See, e.g., Bruce v. United States, supra 
at slip op. 6 n. 5, and cases there cited; Campbell v. United 
States, 122 U.S. App. D.C. 148, 352 F.2d 359 (1959); 
Mitchell v. United States, supra; Moore & Hall v. United 
States, supra. 


B. The absence of objection to the photographs and scissors 
does not further appellant’s burden. 


Appellant’s next claim that ineffective assistance is dem- 
onstrated by the absence of objection to admission of two 
sets of photographs and two pairs of scissors is equally 
without merit.*® Such evidentiary trial decisions, even if 


46 The very nature of the challenge to the absence of a motion to 
suppress discloses that this is in fact what appellate counsel has at- 
tempted. At most, this amounts to a questioning in hindsight of the 
judgment of trial counsel by appellate counsel positioned in a vac- 
uum of circumstance. As such it is unpersuasive and unimpressive in 
impeaching the conduct of the trial. 

47 From what appears in the record, we think it may be said 
that trial counsel made the best of a bad situation. Certainly, under 
the circumstances of this case he is not obligated to exercise every 
possible advantage in appellant’s favor, no matter what the conse- 
quences or consumption of legal energy involved. He may rea- 
sonably forego, for example, an attempt to suppress particular items 
of evidence of marginal significance in the circumstances of the case, 
and choose to apply his efforts where he can reasonably expect to 
accomplish greater service. Such scope for judgment and discretion 
is not inconsistent with the right of an accused to effective assistance, 
and may not thereafter be faulted even if judgment should prove 
mistaken. 

48 See Appellant’s Br. 54-57. Again, of course, appellant is pre- 
cluded from claiming error in the substantive admission of the evi- 
dence here attacked. See footnote 33, supra. In view of the remain- 
ing evidence, moreover, the admission of this evidence would have 
to be regarded as harmless even if error. 
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errors of judgment, cannot be questioned for this purpose. 
See, e.g., Bruce v. United States, supra at slip op. 6 n. 5, 
and cases there cited; Campbell v. United States, supra; 
Mitchell v. United States, supra; Moore & Hall v. United 
States, supra. 

The six photographs admitted without objection were 
proper and relevant to show the state of the body when 
found, and to indicate the manner and means of death as 
mere testimony could not do.” Z.g., State v. Sheppard, 128 
N.E. 2d 471, 497 (Ohio 1955), denial of habeas corpus re- 
versed on other grounds, 384 U.S. 333 (1966). Moreover, 
any possible claim of prejudice therefrom must be vitiated 
in view of the affirmative use made of these very photo- 
graphs by defense counsel on cross-examination of a Gov- 
ernment psychiatrist (Tr. 551-553), and in his closing argu- 
ment to the jury (Tr. 657, 660).°° 

As for the cardboards, appellant’s brief is factually in 
error in stating that the jury had to rely upon photographs 
of them which gave the impression that they were horribly 
blood-stained.*! The record shows that the actual card- 
boards were passed to and identified by a witness and, in 
view of their size, were obviously subject to the visual 
scrutiny of the jury (Tr. 134, 136).** The record also shows 
that, while the cardboards were spotted and smeared with 


49 These matters, we submit, were highly significant in the con- 
text of the proof adduced by the Government, and fully justified 
giving the jury a graphic as well as verbal picture of how the deed 
was accomplished and how the instruments displayed to the jury 
were used. Such legal considerations of proof and relevancy must 
take precedence over the vague conceptions of inflaming the feelings 
of the jury argued by appellant. The photographs were exhibited to 
the jury only after the prosecutor conferred with the defense at- 
torney (Tr. 159). 

50 Cf, Skiskowski v. United States, 81 U.S. App. D.C. 274, 279, 158 
F.2d 117, 122 (1946), cert. denied, 330 U.S. 822 (1947). 

"1 See Appellant’s Br. 55-56. 

52 The transcript unaccountably omits from its table of contents at 
2-A the fact that the cardboards, Government’s exhibits 16 and 17, 
were admitted into evidence. See Tr. 136. 
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small amounts of blood, they were also smeared with large 
amounts of innocuous grease which could hardly be undis- 
cernible to the jury (Tr. 231-233). Blood is red but 
grease is black. 

Finally, we do not comprehend the basis of appellant’s 
claim as to the scissors found at the murder scene. These 
were the type of instrument indicated as the cause of dece- 
dent’s stab wound by the Deputy Coroner (Tr. 153), and 
surely the jury was permitted to consider them and draw 
its own inferences upon them regardless of the absence of 
blood or adhesive traces. See 22A C.J.S. § 712, at 961-963. 


C. The fact that defense counsel offered no alternative to 
the modified Lyles instruction proposed does not fur- 
ther appellant’s burden. 


The claim that ineffective assistance appears in defense 
counsel’s failure to propose an alternative to the modified 
Lyles “ instruction considered is similarly frivolous. 

The court and counsel discussed at some length the prob- 


lem posed by appellant’s disavowal of the insanity defense, 
and the record shows that it was fully explored and under- 
stood. Both the judge and counsel recognized that the 
standard Lyles instruction was not applicable. (Tr. 623- 
625.) > Under the circumstances the instruction drafted 
and proposed by the prosecutor ® was the best that could 


53 See Appellant’s Br. 55-56. 

54 Lyles v. United States, 108 U.S. App. D.C. 22, 254 F.2d 725 
(en banc 1957), cert. denied, 356 U.S. 961 (1958). 

35 See Lynch v. Overholser, 369 U.S. 705 (1962) ; Cameron v. Mul- 
len, D.C. Cir. No. 20308, decided March 2, 1967. 

56 The customary Lyles instruction recommended in Junior Bar 
Section or D.C. Bar Ass’N, Criminal Jury Instructions § 124 
(1966), is as follows: 


“If you find the defendant not guilty by reason of insanity 
[of the alleged offense], he will then be confined in a hospital 
for the mentally ill until the superintendent of such hospital 
has certified, and the Court is satisfied, that he has recovered 


35 


have been available to appellant,” but counsel specifically 
declined it. The court was moved to remark that he thought 
this decision wise. (Tr. 625.) Appellate counsel, who 
appears to agree with that decision, has been unable to 
frame a better instruction to reflect the state of the law. 


his sanity and will not in the reasonable future be dangerous 
to himself or others. If the superintendent so certifies, and the 
Court so finds, the Court shall then order his release cither 
unconditionally or under such conditions as the Court may 
see fit.” 


The Government’s proposed instruction, filed in the record, was as 
follows: 


“Tf you find the defendant not guilty by reason of insanity, 
of the alleged offense, the defendant will be released from cus- 
tody unless the Government moves the Court to have the de- 
fendant committed to a hospital for the mentally ill for further 
psychiatric evaluation. In that event, he will be committed to 
such a hospital for a specified period of time at the conclusion 
of which a hearing will be held by the Court to inquire into the 
present soundness of mind of Ernest Harried. If at that time, 
the Court finds him to be of unsound mind he will be committed 
to a hospital for the mentally ill, until he has recovered his 
sanity.” 

57 Appellant characterizes the proposed instruction as “coy” and 
“misleading.” See Appellant’s Br. 59. We think the instruction 
would aptly have described the situation of the law to the jury. 
And we do not think the court would have been justified in attempt- 
ing a speculation in the instruction as to precisely what course the 
Government would adopt, or could have succeeded in, however 
certain it might have appeared in prospect. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. Bress, 
United States Attorney. 
Frank Q. NEBEKER, 
Auutan M. Patmer, 
Scotr R. ScHoENFELD, 
Assistant United States Attorneys. 
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